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THURSDAY, JUNE 7, 1956 


Unirep Srates SENATE, 
SUBCOMMITTEE ON PaTENTs, TRADEMARKS, AND 
CopyrIGHTs, OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to call, at 10:40 a. m., in room 
424, Senate Office Building, Senator Joseph C. O’Mahoney (chairman 
of the subcommittee) presiding. 

Present: Senators O’Mahoney and Dirksen. 

Also present: Marcus A. Hollabaugh, chief counsel of the sub- 
committee; Robert M. Kilgore, and George S. Green, members of the 
professional staff of the Senate Judiciary Committee. 

Senator O’Manoney. The hearing now opens on H. R. 2383, an 
act to authorize the National Inventors Council to make awards for 
inventive contributions relating to the national defense. 

This bill passed the House on July 30, 1955. We have before us 
the report of the House committee. Do we have any other reports, 
Mr. Green? 

Mr. Green. No other reports, other than are contained therein. 

Senator O’Manonry. We have given notice of this hearing; have 
we not? 

Mr. Green. Yes, sir. At this point, Mr. Chairman, I should like 
to insert in the record a copy of the bill, H. R. 2383, and also a similar 
bill introduced in the Senate by Senator Dirksen. 

Senator O’Manonry. We will put those in the record. 

(H. R. 2383 and S. 2157 are as follows:) 


[H. R. 2383, 84th Cong., Ist sess.] 


AN ACT To authorize the National Inventors Council to make awards for inventive contributions relating 
to the national defense 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That this Act may be cited as the “Inventive 
Contributions Awards Act of 1955’’. 

Sec. 2. It is the purpose of this Act to foster invention for national defense by 
conferring on the National Inventors Council within the Department of Commerce 
authority to make such awards known as National Defense Awards, as it shall 
consider just for meritorious inventive contributions made to the National 
Defense. 

DEFINITIONS 

Sec. 3. As used in this Act— 

(a) The terms “contribution” or “inventive contribution’ mean any contribu- 
tion of a process, machine, manufacture, or composition of matter in the fields 
contemplated by the patent law, or of an improvement in, idea for, or for the 
use of, such a process, machine, manufacture, or composition of matter, whether 
or not patented, unpatented, or unpatentable, and whether or not original with 
the contributor, new, or amounting to invention, which is used in the national 
defense of the United States as a result of communication by the contributor, and 
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which is not subject to the provisions of the Atomic Energy Acts of 1946 (42 
U.S. C. 1801-1819) and of 1954 (42 U. S. C. 2011-2296). 

(b) The term “contributor” means a natural person who has made an inventive 
contribution, other than civilian officers and employees of the Federal Govern- 
ment to whom title III, Public Law 763, Eighty-third Congress, applies, or as 
otherwise included in section 9 (b) herein. , 

(c) The term “defense agency’’ means the Department of Defense or any other 
department, agency, or independent establishment in the executive branch of the 
Government (except the Atomic Energy Commission), or any wholly owned 
Government corporation, designated by the President as a defense agency for the 
purposes of this Act. 

(d) The term ‘‘award”’ means a National Defense Award authorized by section 
4 of this Act. 

(e) The term ‘‘communication” shall mean either a disclosure in writing or a 
submission of a, physical embodiment of the contribution. 

(f) The term ‘‘Council’”’ means the National Inventors Council within the 
Department of Commerce. 


NATIONAL DEFENSE AWARDS 


Sec. 4. Any law to the contrary notwithstanding, whenever any contributor 
has directly or indirectly communicated his contribution to any defense agency, 
and any such agency in consequence of such communication has used or caused 
to be used such contribution, the National Inventors Council may make a National 
Defense Award to such contributor or his heirs in such amount, and subject to 
such terms and conditions, as the Council shall determine in conformity with 
the provisions of this Act to be a proper award for the use thereof. 


NATIONAL INVENTORS COUNCIL 


Src. 5. (a) The National Inventors Council shall perform the duties required 
of it by the provisions of this Act. 

(b) The Council, subject to the approval of the Secretary of Commerce, may 
promulgate such rules and regulations, not inconsistent with this Act, as may be 
required for the performance of its duties hereunder. 

(c) There is hereby authorized to be appropriated such funds as are necessary 
to meet administrative expenses of the Council in performance of its functions 
under this Act, except no appropriations authorized under this subsection shall 
be used for the payment of any award under this Act. 


APPLICATIONS FOR AWARDS AND PROCEEDINGS THEREON 


Sec. 6. (a) Any contributor may file with the Council an application for an 
award under séction 4 of this Act, or be recommended for an award by the head 
of any defense agency. Such application or recommendation may be filed upon 
information and belief, and shall contain a statement concerning— 

(1) the nature of such contribution; 

(2) the ownership thereof; 

(3) the date and manner of its communication to any defense agency; 

(4) the nature and extent of the compensation received by such con- 
tributor from the United States in connection with the contribution; 

(5) the nature and extent of the award for which application or recom- 
mendation is made pursuant to this Act; and 

(6) such other information as the Council shall prescribe by its rules. 

(b) Each application or recommendation so filed shall be transmitted to the 
Council which, subject to the provisions of this Act, shall determine the questions 
presented by such application, and shall make a report thereon in which it shall 
set forth— 

(1) its findings of fact; 

(2) its conclusions and recommendations on the question whether the 
contributor is entitled to an award under this Act; and 

(3) the terms and conditions upon which any such award should be made. 


DETERMINATION OF ELIGIBILITY FOR AWARDS AND QUANTUM THEREOF 


Src. 7. (a) In any preceeding under this Act, the contributor shall bear the 
burden of establishing the communication of the contribution in question, except 
that the submission of a contribution to the National Inventors Council and by 
that Council to a defense agency shall constitute proof of communication. 
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(b) In any proceeding under this Act if the Council finds that the contributor 
communicated the contribution and as a result thereof it was used, it may make an 
award, and recommend payment thereof in a lump sum or in periodic installments. 

(ec) In determining the amount of any such award consideration shall be given 
to— 

(1) the novelty, originality, and utility of the contribution; 

(2) the extent to which such development was made at the expense of the 
contributor, and the extent to which such development was made at the 
expense of the United States; 

(3) the extent to which the contributor has benefitted, will benefit, or 
reasonably can be expected to benefit through the commercial exploitation 
of such contribution; 

(4) the extent to which the contributor has been denied the benefits of 
commercial exploitation of such contribution in consequence of any secrecy 
restrictions imposed by the United States; and 

(5) the extent to which the contributor has been compensated for said 
contribution by the United States. 

(d) If, in any proceeding under this Act, it shall appear to the Council that more 
than one contributor is entitled to compensation with respect to the same con- 
tribution, it shall ascertain and determine the interests of each such contributor 
and shall recommend the division of the award, in such proportions as it shall deem 
equitable, among all persons whom it shall find to be entitled to share therein. 

(e) A contributor shall not be barred from eligibility for an award o1 the 
ground that he has given the Government a license under his invention either with 
or without receipt of cash consideration or by virtue of the fact that the Govern- 
ment claims an equitable license under his invention. 

(f) It shall not be necessary that the contributor own the inventive contribu- 
tion or possess any property interest in it in order to be eligible for an award, but 
the Council may consider as an additional factor, potential claims by others for 
the same contributiors, or similar contributions, in determining the amount of an 
award, if any. 

PAYMENTS OF AWARDS 


Sec. 8. (a) Any award made pursuant to this Act may be paid in a single pay- 
ment or by such periodic payments as the Council may recommend. 

(b) Awards so made shall be paid from funds appropriated to the defense 
agency principally interested in the contribution for which such award is made, 
as determined by the Council, and may be paid from any funds appropriated to 
such agency which are available for the procurement of equipment or supplies 
incorporating such contribution or resulting from the practice of such contribu- 
tion. If such funds are not available to such agency for the payment of the award, 
the head of the agency shall so certify and shall include in his budget estimate for 
the next fiscal year an appropriate item for the payment of such award. 

(c) No award shall be paid under this Act to any contributor or with respect to 
any contribution in any amount exceeding $50,000 until such award has been 
transmitted to and approved by the Congress. The approval of the Congress 
to any such award shall be deémed to have been granted upon the expiration of the 
first period of six months of continuous session of the Congress following the date 
op which such award is transmitted to it for approval, but only if prior to the 
expiration of such period there has not been passed a concurrent resolution dis- 
approving such award or approving such award in a reduced amount or subject 
to different conditions. If within such period any such resolution is passed au- 
thorizing payment of such award in a reduced amouz t or subject to different condi- 
tions, payment of such award may be maae in conformity with the terms of such 
resolution. 

PROCEEDINGS UNDER OTHER STATUTES 


Sxc. 9. (a) Nothing contained in this Act shall— 

(1) prevent any defense agency from making any payment to any con- 
tributor pursuant to any other provision of law; or 

(2) bar any contributor from prosecuting any suit under any other provi- 
sion of law; or 

(3) prohibit any department or agency of the United States from making 
any payment to a contributor pursuant to any administrative order of such 
department or agency. 

(b) An officer or employee of the Government shall not be eligible for con- 
sideration for an award pursuant to this Act unless he has received the maximum 
monetary award that may be granted for an invention under the Government 
Employees’ Incentive Awards Act (68 Stat. 1112). 
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Sec. 10. Section 10 (r) of the Army Air Corps Act approved June 2, 1926, as 
amended by Act approved March 3, 1927 (10 U.S. C. 310 (r)), is hereby repealed. 
Sec. 11. The provisions of this Act shall be prospective only and shall affect 
inventive contributions communicated after the effective date of this Act. 
Passed the House of Representatives July 30, 1955. 


Attest: RALPH R. ROBERTS, 
Clerk. 





[S. 2157, 84th Cong., 2d sess.] 


A BILL To authorize the establishment ofan Inventive Contributions Awards|Board within the Depart- 
ment of Defense, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That this Act may be cited as the ‘Inventive 
Contributions Awards Act of 1955’’. 


DECLARATION OF POLICY 


Sec. 2. It is the purpose of this Act to foster invention for national defense 
through the establishment within the Department of Defense of an Inventive 
Contributions Awards Board which shall be authorized to recommend to the 
Secretary the making of such awards, to be known as National Defense Awards 
as it shall consider just for meritorious inventions contributing to the national 
defense. 

DEFINITIONS 

Src. 3. As used in this Act— 

(a) The term “‘contribution’’ means any inventive contribution which is used 
in the national defense of the United States, and which is not subject to the pro- 
visions of the Atomic Energy Act of 1946. 

(b) The term “contributor”? means any natural person who has made an inven- 
tive contribution. 

(c) The term ‘‘the Department”’ shall mean the Department of Defense, and 
the term ‘“‘Secretary” shall mean the Secretary of Defense. 

(d) The term ‘‘defense agency”? means the Department or any other department, 
agency, or independent establishment in the executive branch of the Government 
(except the Atomic Energy Commission), or any wholly owned Government 
corporation, designated by the President as a defense agency for the purposes of 
this Act. 

(e) The term “Board” means the Inventive Contributions Awards Board 
established pursuant to section 5 of this Act. 

(f) The term ‘‘award’”’ means a National Defense Award authorized by section 
4 of this Act. 

(g) The term “communication” shall mean either a disclosure in writing or a 
submission of a physical embodiment of the contribution. 

(h) The term “national defense” shall include the program provided for in the 


Mutual Security Act of 1951, as amended, and the Mutual Defense Assistance 
Act of 1949, as amended. 


NATIONAL DEFENSE AWARDS 


Sec. 4. Any law to the contrary notwithstanding, whenever any contributor 
has directly or indirectly communicated his contribution to any defense agency, 
and any such agency in consequence of such communication has used or caused 
to be used such contribution, the Secretary, upon the recommendation of the 
Board, may make a National Defense Award to such contributor or his heirs in 
such amount, and subject to such terms and conditions, as the Board shall deter- 
mine in conformity with the provisions of this Act to be a proper award for the use 
thereof. 


INVENTIVE CONTRIBUTIONS AWARDS BOARD 


Sec. 5. (a) The Secretary is authorized to establish within the Department 
an Inventive Contributions Awards Board which shall be composed of not more 
than fifteen members appointed by the President, by and with the advice and 
consent of the Senate, for such term or terms as he may specify, from individuals 
in civil life who are eminent in one or more of the following fields of activity: 
Invention, science, research, development, and patent law. A quorum of the 
Board shall meet at such times as the Secretary may specify to consider appli- 
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cations made pursuant to section 6 of this Act for awards. Five members shall 
constitute a quorum of the Board. 

(b) From funds available for such purposes, each member shall receive com- 
pensenen at the rate of $50 for each day of his attendance at meetings of the 

oard, and shall be reimbursed for all travel expenses actually incurred by him 
in the performance of his duties as a member of the Board: Provided, That the 
provisions of title 18, United States Code, section 281, shall not apply to the 
members of this Board and that appointments may be made without regard to 
the requirements of the Civil Service Retirement Act. 

(c) The Board shall perform the duties required of it by section 6 of this Act. 
The Secretary shall provide the Board with such personnel and facilities as he 
may determine to be required by the Board for the performance of its functions. 

(d) The Board, subject to approval by the Secretary, may promulgate such 
rules and regulations, not inconsistent with this Act, as may be required for the 
performance of its duties hereunder. 


APPLICATIONS FOR AWARDS AND PROCEEDINGS THEREON 


Sc. 6. (a) Any contributor may file with the Secretary an application for an 
award under section 4 of this Act, or be recommended for an award by the head 
of any defense agency. Such application or recommendation may be filed upon 
information and belief, and shall contain a statement concerning— 

(1) the nature of such contribution; 

(2) the ownership thereof; 

(3) the date and manner of its communication to any defense agency; 

(4) the nature and extent of the compensation received by such contributor 
from the United States in connection with the contribution; 

(5) the nature and extent of the award for which application or recom- 
mendation is made pursuant to this Act; and 

(6) such other information as the Board shall prescribe by its rules, 

(b) Each application or recommendation so filed shall be transmitted to the 
Board which, subject to the proVisions of this Act, shall determine the questions 
presented by such application, and shall make and transmit to the Secretary a 
report thereon in which the Board shall set forth— 

(1) its findings of fact; 

(2) its conclusions and recommendations on the question whether the 
contributor is entitled to an award under this Act; and 

(3) the terms and conditions upon which any such award should be made. 


DETERMINATION OF ELIGIBILITY FOR AWARDS AND QUANTUM THEREOF 


Src. 7. (a) In any proceeding under this Act, the contributor shall bear the 
burden of establishing the communication of the contribution in question, except 
that the submission of a contribution to the National Inventors Council and by 
that council to a defense agency shall constitute proof of communication. 

(b) In any proceeding under this Act if the Board finds that. the contributor 
communicated the contribution and as a result thereof it was used, the Board 
may recommend an award, and payment thereof in a lump sum or in periodic 
installments. 

(c) In determining the amount of any such award consideration shall be 
given to— 

(1) the novelty, originality, and utility of the contribution; 

(2) the extent to which such development was made at the expense of the 
contributor, and the extent to which such development was made at the 
expense of the United States; 

(3) the extent to which the contributor has benefited, will benefit, or 
reasonably can be expected to benefit through the commercial exploitation 
of such contribution; 

(4) the extent to which the contributor has been denied the benefits of 
commercial exploitation of such contribution in consequence of any secrecy 
restrictions imposed by the United States; and 

(5) the extent to which the contributor has been compensated for said 
contribution by the United States. 

(d) If, in any proceeding under this Act, it shall appear to the Board that 
more than one contributor is entitled to compensation with respect to the same 
contribution, the Board shall ascertain and determine the interests of each such 
contributor and shall recommend the division of the award in such proportions 
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as it shall deem equitable, among all persons whom it shall find to be entitled to 
share therein. 

(e) A contributor shall not be barred from eligibility for an award on the ground 
that he has given the Government a license under his invention either with or 
without receipt of cash consideration or by virtue of the fact that the Government 
claims an equitable license under his invention. 


PAYMENT OF AWARDS 


Sec. 8. (a) Any award made pursuant to this Act may be paid in a single pay- 
ment or by such periodic payments as the Board may recommend. 

(b) Awards so made shall be paid from funds appropriated to the defense 
agency principally interested in the contribution for which such award is made, 
as determined by the Board, and may be paid from any funds appropriated to 
such agency which are available for the procurement of equipment or supplies 
incorporating such contribution or resulting from the practice of such contribu- 
tion. If the head of the defense agency concerned certificates that funds are not 
available to such agency for the payment of any such award, the Secretary shall 
include in his budget estimate for the Department for the next fiscal year an 
appropriate item for the payment of such award. 

(ec) No award shall be paid under this Act to any contributor or with respect to 
any contribution in any amount exceeding $75,000 until such award has been 
transmitted to and approved by the Congress. The approval of the Congress to 
any such award shall be deemed to have been granted upon the expiration of the 
first period of six months of continuous session of the Congress following the date 
on which such award is transmitted to it for approval, but only if prior to the 
expiration of such period there has not been passed a concurrent resolution dis- 
approving such award or approving such award in a reduced amount or subject 
to different conditions. If within such period any such resolution is passed 
authorizing payment of such award in a reduced amount or subject to different 
conditions, payment of such award may be made in conformity with the terms of 
such resolution. 

PROCEEDINGS UNDER OTHER STATUTES 


Sec. 9. (a) Nothing contained in this Act shall— 
(1) prevent any defense agency from making any payment to any con- 
tributor pursuant to any other provision of law; or 
(2) bar any contributor from prosecuting any suit under any other pro- 
vision of law; or 
(3) prohibit any department or agency of the United States from making 
any payment to a contributor pursuant to any administrative order of such 
department or agency. 
Src. 10. Section 10 (r) of the Army Air Corps Act approved June 2, 1926, as 
amended by Act approved March 3, 1927 (10 U. 8. C. 310 (r)), is hereby repealed. 


Mr. Green. Also a copy of the notice which was inserted in the 
Congressional Record, notifying of this meeting. 

Senator O’Manoney. All right. 

(The notice referred to is as follows:) 


Notice or Hearines on H. R. 2383 anv 8S. 2157, Inventors Awarps BILLs 


Mr. O’Manoney. Mr. President, on behalf of the standing subcommittee on 
Patents, Trademarks, and Copyrights of the Committee on the Judiciary, I 
desire to give notice that a public hearing has been scheduled for Thursday, 
June 7, 1956, at 10:30 A. M., in room 424, Senate Office Building, on H. R. 2383, 
to authorize the National Inventors Council to make awards for inventive con- 
tributions relating to the national defense; and 8. 2157, to authorize the estab- 
lishment of an Inventive Contributions Awards Board within the Department of 
Defense, and for other purposes. At the indicated time and place all persons 
interested in the proposed legislation may make such representations as may be 
pertinent. The subcommittee consists of the Senator from South Carolina (Mr. 
Johnston), the Senator from Wisconsin (Mr. Wiley), and myself, chairman. 


Senator O’Manonry. The witnesses who have responded to our 


call include Congressman Crumpacker of Indiana; Mr. R. A. Harris 
of the Office of the Assistant Secretary of Defense; Mr. M. A. Sterner; 
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former Congressman Fritz Lanham; and Mr. William R. Ballard, 
patent adviser to the National Association of Manufacturers. 
Congressman Crumpacker, will you be good enough to come forward? 


STATEMENT OF HON. SHEPARD J. CRUMPACKER, MEMBER OF 
CONGRESS FROM THE THIRD DISTRICT OF INDIANA 


Mr. Crumpacker. Mr. Chairman, I would like to say at the outset 
that, while this bill bears my name, I do not have any pride of author- 
ship. It is the composite result of considerable efforts by a great 
many people. 

Briefly, the reason for this legislation is simply the need for making 
use of all possible inventive talent by persons in the Government, 
outside the Government, and people who may not be citizens of the 
United States or within the United States. 

The Government has long had a policy of encouraging the sub- 
—— of inventions to it, particularly inventions relating to national 
defense. 

Senator O’Manoney. This might be called a bill to mobilize the 
inventive brains of America. 

Mr. Crumpacker. Yes; I think that would be a good one, to 
mobilize them for the benefit of the defense of the United States. 

Senator O’Manonery. Well, also for the defense of the free economy. 

Mr. Crumpacker. That is Tight. 

Senator O’Manonry. Was there any objection to the bill in the 
House? 

Mr. Crumpacker. Yes; there has been considerable opposition over 
the years that this matter has been before the House. I would like 
to deal with that 

Senator O’Manonry. No, but when the bill itself was passed. 

Mr. CrumpackEr. No; I do not believe that there was. 

Senator O’Manoney. Did it pass without objection? 

Mr. Crumpacker. As I recall, it passed on the Consent Calendar 
by unanimous consent. 

Senator O’Manoney. Yes. 

Was there any division-in the committee itself? 

Mr. Crumpacker. No; I do not believe there was. 

Senator O’Manoney. There was no minority report? 

Mr. Crumpacker. No. 

Senator O’Manoney. Very well, sir. 

Mr. Crumpacker. But, the history of the Government’s efforts 
to obtain inventions from outside inventors really dates from 1915 
when, in the Department of the Navy, a board was set up, an inventors 
board, headed at that time by Thomas Alva Edison, who functioned 
as the chairman of a distinguished group of inventors who received 
inventions from outside inventors, and also consulted with the Depart- 
ment of the Navy on problems that they had relating to possible 
inventions. 

In the course of World War I, this Navy consulting board received 
some 110,000 invention suggestions from the public. 

Following the war, it was disbanded. 

One year prior to World War II, a new organization was set up to 
handle a similar function, the National Inventors Council, within the 
Department of the Interior, which was originally set up by direction 
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of the Secretary of the Interior and later received statutory recogni- 
tion. 

The National Inventors Council, which is now headed by Charles 
F. Kettering, ‘‘Boss Ket’’ of General Motors fame, who is probably 
one of the most distinguished if not the most distinguished inventor 
living today, handled a great volume of such inventions submitted to 
the Government during World War II. 

It received some 300,000 suggestions and, after sifting them out, 
forwarded some 5,000 to the various defense agencies during World 
War II. 

The need for such an independent board to deal with inventors and 
handle inventions, I think is perhaps best described by a statement I 
heard Mr. Kettering make at a meeting, a luncheon meeting, of the 
National Inventors Council a year or two ago. 

He described inventors as being a somewhat distinct group from 
scientists, who frequently pursue one particular science such as chemis- 
try, physics, or something of that sort, and know all there is to know 
about that one limited field and know nothing about other sciences; 
while an inventor is usually a man with far less proficiency in any 
given science, but who knows a little bit about a lot of sciences and 
manages to relate his knowledge in the different fields together in the 
form of practical applications. 

In fact, he compared it as an analogy to a hammock in which you 
might describe the lengthwise threads, the warps, as the various 
sciences, and the inventor is the woof, the crosswise thread, that ties 
them all together and produces a valuable product, namely, the ham- 
mock, on which you can rest, and which would not be very safe if you 
did not have the woof to tie it together. 

This led to one Department of Commerce official saying that he had 
never heard inventors described as woofs before, but he thought it 
was a very apt description. 

But this is a characteristic attitude of many Government agencies in 
dealing with these private inventors, and oftentimes they are dealt 
with summarily or brushed aside or, in the course of the functions and 
machinery of Government, the inventors become separated from their 
inventions and, in the final analysis, they receive not only no compen- 
sation but not even any recognition for the fact that they are the 
ones who submitted the inventions in the first instance. 

So, therefore, it was determined advisable to set up this National 
Inventors Council of a group of prominent inventors and scientists 
who were familiar with the field of invention, to deal with these inven- 
tions and to sift from the many suggestions submitted the ones most 
likely to be of value. 

Of the 5,000 suggestions forwarded by the National Inventors 
Council to the defense agencies during World War II, more than 100 
were actually used in the war effort. Among these were some that 
were extremely valuable to the war effort, including the device used 
for the detection of land mines, which saved doubtless many thousands 
of lives of our troops during World War II. 

Of these more than 100 inventions that were used by the defense 
agencies during World War II, only 1 of the inventors received any 
compensation whatsoever, and that 1 inventor received rather 
inadequate compensation. 

‘And that fact in itself, I think, disposes of the argument made 
by many that we should rely solely on the patent system as a source of 
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ee to inventors, and not embark on any such program as 
s. 

The reason that patents are inadequate are several: 

In the first instance, the Defense Department and other Govern- 
ment agencies insist that before any compensation can be paid to an 
inventor, the invention must be complete when sent to them. In 
other words, it must already be a working item. 

In most instances that is utterly out of the question for a small 
private inventor. They usually do not have the financial ability or 
the facility to reduce their inventions to final workable form. 

I think perhaps an extreme example would be the atomic bomb, 
in which Albert Einstein is generally given credit for having had the 
original conception upon which the atomic bomb was based. Some 
ee poner ago he came up with the basic formula which led to the 
development of the atomic bomb. 

But before that basie formula was reduced to a workable bomb, 
the Federal Government had invested some $2 billion, as I recall, to 
perfeet and produce the device. 

That may be an extreme example, and, of course, clearly no 
individual private inventor is going to have the $2 billion or the 
ae to reduce something of that complexity to an actual working 
model. 

But even though that is an extreme case, in most cases of devices 
used by the Defense Department they are of sufficient complexity 
and expense that the individual inventor is not going to be able to 
produce the final working model himself. It is going to require further 
Government efforts to do so. 

And under the present policies of the Government agencies, which 
I understand have the full backing of the legal departments of the 
various agencies and of the Bureau of the Budget and the Comptroller, 
the policy is that they cannot pay anything to an inventor if the 
invention is not already reduced to final form before submission to the 
Government. 

A second factor which makes the patent system inadequate is 
that most of these defense devices have no commercial application; 
and even though a patent is already obtained, the Government, under 
various policies, usually gets and obtains a royalty-free license for 
having further duvehinedt or perfected it and, the devices having 
no commercial application, the inventor has no opportunity to 
recapture in the commercial market the compensation for his 
invention. 

So that is clearly demonstrated by these figures and World War IT 
experience, of more than 100 devices actually used only 1 of the 
inventors received any compensation whatsoever, and he received 
wholly inadequate compensation. 

But to bring the background of this a little further down to date, 
the National Inventors Council, in a resolution adopted early in 1952, 
in February I think it was, recommended to the Government that an 
agency or a device of this sort be set up for the compensation of in- 
ventors; and pursuant to this recommendation the Department of 
Defense at that time submitted, through an executive communication 
to the Congress, the legislation, the first bill in the series that have 
been introduced on this subject, which was introduced by the then 
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chairmen of the House and the Senate Judiciary Committees, and 
hearings were held at that time. 


In the course of the years, various changes have been incorporated 
due to recommendations from various people inside and outside of 
the Government, but I think to briefly summarize the situation that 
led to this, I would like to read a couple of paragraphs from the 
stateme nt of Mr. John C. Green, who I understand is present here 
today, but the statement that was presented by him on behalf of Mr. 
Charles F. Kettering to the House Judiciary Subcommittee on Pat- 


ents and ¢ ‘opvrights ji in 1952, in the first hearings that were held on 
this subject matter. 


Referring to the reorganization of the National Inventors Council 


upon the outbreak of the Korean war, Mr. Green, speaking for Mr. 
Kettering, said in part: 


At iis first reorganizational meeting it was strongly pointed out that although 
the council did much’ in the way of soliciting inventions from the general public, 
it did nothing in the way of determining whether the inventor received any 
recognition if the invention were adopted. 

A thorough study was made of the situation, and it became apparent that while 
the general principle that inventors should be properly compensated for their 
inventions was well established with the authorities, nevertheless in the actual 
methods of accomplishing this there was left much to be desired. 

As a result, there was considerable dissatisfaction on the part of the inventors 
with the amounts which they received, if any, for their inventions, and the time 
and energy consumed and the difficulties encountered in securing proper remuner- 
ation for the inventor. 

As a result, inventors felt that the making of an invention solely for purposes 
of national defense was not one on which a great deal of time and money could 
be spent, since the return for the investment was highly problematical, even if 
the inventions turned out successfully. 

Moreover, the inventor, along with those who had financed the invention, had 
only one possible customer; that is, the Army, Navy, or Air Force. 

When this situation is contrasted with that existing in private industry it will 
be realized that the inventor of a war invention is at a disadvantage with other 
inventors who, if they cannot sell their inventions to one corporation, can sell 
them competitively to another. 

In other words, the beneficial effects of free enterprise do not come into opera- 
tion with inventors who make inventions for the national defense. Conse- 
quently, such inventors are subject to the point of view of the particular Govern- 
ment officials with whom they are dealing; and these officials are both the users 
of the invention, the arbiters of the value, and the last resort, except where a 
patent has been granted and expensive procedure of the Court of Claims is 
pursued. 

Furthermore, the studies which were made showed that in the great maze of 
governmental machinery, the inventor and his invention often became separated. 
Even if he were able to follow through, he found himself confronted with many 
rules and regulations which were extremely difficult for him to follow, and in 
many instances precluded his receiving any compensation. 

Typical of this is the requirement of the armed services that if an invention is 
first actually reduced to practice by Government money, then the inventor must 
give to the Government a royalty-free license. This regulation may be inequitable 
if the Government is the only customer. 

Another difficulty confronting the inventor was the fact that in many instances 
the suggestions did not disclose an invention falling within the protection of our 
patent laws, and yet it could be of extreme benefit to the services. 

Even if it were something which was patentable, the inventor was confronted 
with the expense of obtaining a patent and might later be confronted with the 
expense of litigating the patent. 


The net effect of all these difficulties was simply to discourage 
inventors spending their time and money and efforts on inventions 


for the defense, and in many instances discouraged them from sub- 
mitting them to the United States Government. 
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In many instances they went to foreign governments which had 
better procedures for compensating the inventor, rather than sub- 
mitting them to the United States. 

Quoting again from the hearing in 1952, from the statement of 
Capt. George M. Robillard, who was then representing the Depart- 
ment of Defense, he referred to a prominent French inventor who 
had advised his fellow Frenchmen that they should turn no longer to 
the United States for protection as burdensome and illusive, but 
toward countries having, like France, the fortune to possess a liberal 
law and a simple procedure, and he named Great Britain, Italy, 
Switzerland, Germany, and so forth. 

And I might say that the first bill which was introduced was 
patterned after the British system of awards, which first went into 
effect in 1917; a system which has been most effective in producing 
inventions that were useful in the defense of the country, and which 
have been equally valuable to the free world at large. 

Outstanding among these, of course, is the jet aircraft engine, 
which had quite a history in England. It was first developed by 
Air Commodore Sir Frank Whittle. 

At the time he developed this he was in the government service, 
and he tried to interest his superiors and the government defense 
agencies in the development of the jet engine, and they were not 
interested. 

So he set up a corporation of his own and obtained outside capital 
and interested people outside of the government in the development 
of the engine, and went ahead on it several vears, outside of the 
Government. 

Finally, when the responsible people in the British defense agencies 
recognized the value of the jet engine, and wanted it back, he assigned 
all right, title and interest in it back to the government, without any 
strings attached or any royalties to him or any of his backers in the 
project, and he never sought any compensation for himself at all. 

But the board, acting on its own motion or on recommendations 
of people who knew the value of this contribution by Air Commodore 
Sir Frank Whittle, went ahead and gave him an award of 100,000 
pounds, which, under the English law, is tax-free, and represented a 
very considerable compensation. 

Other examples, just running down the list which I have here in 
the first report of a Royal Commission on Awards to Inventors, I 
find included here the antimine flail device for tanks; fresh-water stills 
for lifeboats; the Bailey bridge, which of course was used very exten- 
sively. 

Senator O’Manonry. Do you have a copy of the report for the use 
of this committee? 

Mr. Crumpacker. I can leave them for the use of this committee. 

Senator O’Manoney. I do not want to take any from your file, but 
they must be available. Where did you get yours? 

Mr. Crumpacker. I got them from a representative of the British 
Embassy. I do not know whether he is present here this morning, 
or not. 

Senator O’Manoney. Well, we can doubtless do the same thing. 

Mr. Crumpacker. But many of the devices, just glancing down 
the list of awards made, are devices which are well known around the 
world, and which were of extreme value to the free world in the 
prosecution of World War II, 
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It all came either on inventions submitted to the British Govern- 
ment or by employees of the Government or people in the services, 
and awards made either at their request or without their having ini- 
tiated the action themselves, as in the case of the inventor of the gas 
turbine engine. 

I submit the record of the British Government in this regard is 
certainly very good, and contrasts very well with the shameful record 
of our Government in failing to completely compensate more than 1 
out of the more than 100 who submitted similar devices to our Gov- 
ernment during World War IT. 

Immediately upon the introduction of this legislation in 1952, 
was submitted to very severe attack. The word was ucadaed 
around, particulerly through the patent bar, that this was a device 
very similar to the system that the Russians had, and that this was 
some kind of a Communist plot to undermine the American patent 
system. 

Well, the Russians, as I understand it, kind of borrowed the idea 
from the English in the first instance, and in any event, they seem to 
have made very good use of it, and their record, too, in compensating 
inventors and in encouraging inventions, particularly for defense 
purposes, is very good in comparison with ours; and, far from being a 
Communist plot to undermine our patent system, it seems to me that 
it was one instance where the Communists saw the value of an idea 
which originally originated in England, and put it to their own good 
advantage. 

I think that we here in this country oftentimes have the failing of 
feeling that we somehow or other have a monopoly on inventive 

enius, and that we never need suggestions from outside of the United 
States, and that we do not need contributions from anyone outside 
of this country. 

I would like to cite just a few examples of cases where this has not 
been true. 

Take, for example, in the field of naval aviation, in the last 4 or 5 
years there has been a great stride forward made by naval aviation, 
naval aircraft operating off of aircraft carriers, and the great increase 
in their operational capability from carriers has come from 3 devices. 
One of them is the steam-operated catapult in place of the old hydrau- 
lically operated catapult, which has many great advantages, one of 
which is that it has far less of a tendency to explode and cause great 
damage to the ships and injury to the personnel, as has happened in 
two recent instances in our own Navy. 

Secondly, it develops its force throughout the length of the catapult 
run, developing to a maximum at the end of the run instead of in the 
reverse order, as in the case of the hydraulically operated catapult. 

And, thirdly, it produces more power, which is necessary for the 
ever-bigger and heavier planes that are being operated from naval 
aircraft carriers. 

The second device is the canted deck, the afterpart of the deck bein 
at'an angle to the center line of the ship so planes coming in to land 
are not headed toward the center part and forward part, but, instead, 
are aimed off of the edge of the ship so the many barriers and pro- 
tective devices that have always been used in the past can be entirely 
done away with, so if a plane misses a catch on the arresting gear it 
can simply take off and go on around again, something which has 
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never been possible in the past. So it is possible to bring these planes 
in for landing much more rapidly than heretofore, and also to land 
planes on the afterdeck simultaneously with the launching of planes 
on the forward deck, which has never been possible before. 

The third device is the so-called mirror system of guiding planes in 
to landing on carrier decks in place of the old landing officer making 
signals with flags on the after-end of the deck. 

Now, these three ideas have tremendously increased the capabilities 
of aircraft carriers; and it is very significant, in my opinion, that not 
one of them originated in this country or in our Navy. All three of 
them are of British origin, the same as the jet engine itself. 

And while the British Navy has not made nearly as much use of 
these three ideas as our own Navy has, they at least thought them up 
in the first instance and made it possible for our Navy to adopt them 
and greatly improve their own operations. 

The same thing applies to some of the minor developments that 
have made major improvements in the capabilities of jet engines, for 
example, which in many instances were relatively simple ideas, but 
for some reason or other our own researchers did not seem to happen 
to think of them, but scientists in England did. 

I could go on indefinitely, I think, citing particular examples of 
devices that were originally invented in foreign countries but put to 
very good use in this country. 

We have no reason at ali to think that we have a monopoly on 
scientific talent or inventive genius. 

Senator O’Manonry. Would you be good enough to prepare a 
memorandum to that effect, and file it with the committee in con- 
nection with this? 

Mr. Crumpacker. Yes. 

Senator O’Manoney. I think it would be valuable to have in the 
record as complete information as can be developed. 

Mr. Crumpacker. Very well. 

(The information referred to is to be forwarded to the committee 
for its files.) 

Mr. CrumpackeEr. But we need all of the help that we can get, 
not only from our own inventors but from inventors abroad, and we 
certainly cannot have the idea prevalent abroad, among inventors 
abroad, that it is no longer advisable to submit any inventions to 
the United States because there is no protection to the inventor in 
this country. 

As to the various objections that have been raised to the bill, I 
cannot see that it would interfere with the patent system in any way, 
shape or manner. The bill as finally drafted now is intended to apply 
to inventions, whether they are patented or unpatented, and to not 
interfere in any way with the inventor’s going ahead and patenting 
a device and gaining any possible compensation that he can from and 
through the patent, and it would not in any way prevent or discourage 
inventors, in my opinion, from following the normal patent procedure. 

Itis merely intended to fill the gap that is quite evident and apparent 
in our system for encouraging and rewarding inventions in the case 
of the Defense Department, where most of the devices have little or 
no commercial application, and see that 

Senator O’Manonry. May I suggest to you, Congressman, that 
in the event there is any testimony presented here critical of this 
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bill, and based upon the contention you have just mentioned, that 
it would be injurious to the patent system, that you be prepared to 
rebut that. Can you contribute that much time to our committee, 
and withhold that presentation until after the rest of the testimony 
is in? Or are you—you are pressed for time, too, I have no doubt. 

Mr. Crumpacker. | doubt that I could spend the entire day here 
listening to the testimony. 

Senator O’Manoney. Is there anything more you desire to present 
at this time? 

Mr. Crumpacker. Well, no, not unless you care to have me go 
through the bill, piece by piece. That is not, perhaps, necessary. 

Senator O’Manonry. That is covered by the report. 

Mr. Crumpacker. By the report. 

I might say that in the reports submitted by the various Govern- 
ment agencies in the last Congress on one of the predecessor bills or 
a couple of the predecessor bills to the present one, some of the other 
Government departments wanted to broaden the thing to cover all 
inventions that were submitted to the Government, whether they 
were for defense purposes or not. 

In my opinion, there are several objections to thus broadening the 
scope of the legislation. In the first instance, most of the inventions, 
nondefense inventions, that are submitted to the Government have 
a commercial application, and the inventor has his normal recourse 
to commercial exploitation to gain his compensation. 

Senator O’Manonry. Now, Mr. Congressman, may I make this 
request of you, that you answer any questions that the staff may 
care to ask 

Mr. Crumpacker. Surely. 

Senator O’Mauonry (continuing). While I go for 5 minutes to the 
Committee on Interior, which is holding an important hearings at 
which I ought to put in a 5-minute appearance. That is all I want 
to do. 

I will be back here; and these gentlemen will, with your cooperation, 
seek to develop any additional facts that may be necessary from their 
study. 

Mr. Green. Congressman, in your previous remarks you mentioned 
that under the British system the sums that were awarded were quite 
substantial, due to the fact there was no tax deduction. 

How is that taken care of in the bill now before us? 

Mr. Crumpacker. Well, the present draft version of the bill does 
not provide tax exemption for the awards. I personally would favor 
such tax exemption, and that was in some of the drafts of the legisla- 
tion that were considered in the past. 

That was taken out because, apparently, the feeling of the majority 
of the House committee was that that should not be permitted. 

It is my feeling that any substantial lump-sum award would merely 
be a case of the Government taking money out of one pocket and put- 
ting it back in another, because when you get up into the upper tax 
brackets, why, of course, most of the money goes right back to the 
Government. 

Of course, there is this one provision that the bill would permit the 
Board, in its discretion, to pay the award either in a lump sum or in 
periodic payments. 
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Now, the same amount of money spread over a period of years, of 
course, would come at a much lower income tax bracket and, therefore, 
free the award of such a burden of taxation. 

So that in the case of substantial awards, the Board might see fit 
to provide periodic payments rather than a lump sum, and thereby 
enable the contributor to keep more of the money awarded to him. 

I do feel, however, it is my own personal feeling, that it would be 
advisable to follow the British practice and make them tax-free; 
but that was not the feeling of the majority of the committee. 

Mr. Green. So as it stands now, any award that would be made 
would be subject to the tax statutes as they exist at the present time? 

Mr. Crumpacker. Yes. 

Mr. Green. You also stated, I believe, Congressman, that in the 


instance you gave, this inventor was awarded a hundred thousand 
pounds. 


Mr. CrumMPAcKeER. Yes, sir. 

Mr. Green. Instead of actually in the neighborhood of $300,000. 

Mr. Crumpacker. I am not sure of the exact date the award was 
made, but I think it was 15 years ago, at which time it would have 
been a larger sum in terms of dollars than it would today. It would 
be close to half a million dollars at the time it was made. 

Mr. Green. Was that award made by the board itself, or upon 
recommendation of the board? What I am trying to get to, if I 
understand this bill correctly, there is a limitation on the amount 
that may be awarded and carried out, of $50,000 unless it is referred 
to the Congress and approved. 

Mr. Crumpacker. That is right. There is no limitation on the 
total. The only stipulation is that if it exceeds $50,000, then the 
figure must be submitted to Congress and, unless disapproved by a 
concurrent resolution within—what is it; 6 months, I think— 

Mr. Green. I believe that is correct 

Mr. Crumpacker (continuing). Then it would automatically go 
into effect. Or, if a concurernt resolution saw fit to reduce it or 
change the terms, then it would be paid in accordance with the con- 
current resolution rather than in accordance with the terms of the 
original award. 

Mr. Green. In your recollection of the matter, was a similar or 
any other kind of a limitation placed on the British board? 

Mr. Crumpacker. I do not believe so. In connection with: this 
award to Air Commodore Sir Frank Whittle, I can read you the foot- 
note here, which explains how the board came to take up the matter, 
since he did not apply for the award himself. It says: 

Air Commodore Sir Frank Whittle was not in fact a claimant. The com- 


mission investigated the case at the special request of the Ministry of Supply in 
agreement with the Air Commodore and the Treasury. 





In other words, the government departments concerned recom- 
mended to the board that he be given an award. 

(At this point Senator Dirksen assumed the chair.) 

Mr. Green. I believe there is one other question, Congressman. 

In relation to Public Law 763 of the 83d Congress, which provides 
for Government employees incentive awards 

Mr. CruMpackeEr. Yes. 
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Mr. Green (continuing). Relating to Government employees, how, 
for the record, could you tell us, does this bill fit with that particular 
law as it exists now? 

Mr. Crumpacker. Well, the bill as presently drafted provides 
that Government employees would first have to pursue that recourse, 
Government employees who had submitted inventions that were 
used in defense efforts, and could only resort to this measure if they 
had already received the maximum award provided under that leg- 
islation, which is $25,000. 

That is to prevent conflict between the two procedures and an 
overlapping in the operation. 

Mr. Green. So that this bill would, in effect, extend incentive 
awards to inventors not Government employees? 

Mr. Crumpacker. Well, it extends them to all inventors. 

Mr. Green. Yes. 

Mr. Crumpacker. But in practical application, for Government 
employees it would be only the exceptional case that they would 
come to this. Most routine cases probably would be covered within 
the $25,000 limitation of the civil service awards system. 

Mr. Green. In your study of the act for employees’ incentive 
awards and the present bill, you find no conflict between the two, 
or inconsistency? 

Mr. Crumpacker. No. It was very carefully drafted to prevent 
any conflict. 

In the last Congress, several of the Government agencies objected 
to this legislation because it was felt that it would overlap and dupli- 
cate the measure that was then being considered by the House and 
Senate Civil Service Committees, providing for the civil-service incen- 
tive award system. So in its present form it has been amended to 
prevent any conflict or overlap between the two, so as merely to pro- 
vide this as an avenue through which a Government employee can 
get an award in excess of $25,000 in the exceptional case where the 
invention might be of great value, might be considered to be of greater 
value than that. 

Mr. Green. I believe Mr. Hollabaugh has some questions. 

Mr. Crumpacker. There is no definite limit in this bill. It merely 
provides any award in excess of $50,000 shall have to be submitted to 
Congress before going into effect. 

Senator Dirksen. I was going to say, unless you had some kind of 
an escape there, it is conceivable that a man might have devoted many, 
many years to something of extraordinary national interest, and 
$50,000 would be anything but reasonable compensation for his efforts. 

Mr. Crumpacker. That is right. 

Senator Dirksen. Then, too, of course, it depends on the com- 
plexity of the invention, its contribution to national security or the 
national well-being. But I can readily think in the aviation field, in 
the electronics field, in the chemical field, the fruit of research that 
would in value far exceed any amount like that. But that looks like 
it would be a sufficient escape except, of course 

Mr. Crumpacker. This follows the outline of the Government 
reorganization procedure 

Senator Dirksen. Yes. 

Mr. CruMPACKER (continuing). In that the award would be sub- 
mitted to Congress and, if not disapproved within a certain period of 
time, would automatically go into effect. 








INVENTORS AWARDS 17 


Senator Dirksen. Of course, there is one thing about it, and that is 
the frustrating experience of waiting interminably while committees of 
both branches examine into it and report it, exceptions are filed, and 
that is anything but conducive to the spirit of incentive, I would say. 

Mr. Crumpacker. Yes. Well, of course, the awards in excess of 
$50,000, I would imagine, would be rare; that they would not occur too 
frequently, and that that particular procedure would not have to be 
followed very often. 

Of course, I imagine a man might be willing to wait the additional 6 
months to get, say, a half-million dollars instead of $50,000, something 
on that order. 

Mr. Hoxtiasavuen. For the purpose of clarification, Mr. Chairman, 
may I ask two questions concerning the bill? 

I believe, Congressman, you were answering this question at the 
time of the interruption when Senator O’Mahoney had to leave. 

The Bureau of the Budget recommended that the bill be extended 
to cover medical discoveries and scientific advancements. 

Does the present bill cover these matters? 

Mr. Crumpacker. No; unless the particular discovery was used 
in the defense effort, it would not cover them. 

Mr. Hotitaspauen. And the reason for that was what, sir? 

Mr. Crumpacker. Well, first, that most inventions, inventive 
contributions, that are submitted to the Government for other than 
defense purposes would have a civilian application, which would 
permit the inventor to gain compensation through the normal com- 
mercial exploitation of the device, whatever it may be; and secondly, 
there was a feeling in the House committee that we should not enlarge 
this procedure beyond the scope that it originally started out to be, and 
not broaden it into a large-scale operation; that the primary purpose 
for the legislation being introduced was to encourage inventions for 
defense, and that to go beyond that would involve perhaps the 
creation of a considerable administrative hierarchy, and the broaden- 
ing of the thing into other fields that we did not feel it proper to go into, 
— which might possibly handicap the original purpose of the legis- 
ation. 

eee Dirxsen. Yet think of the value of penicillin to the defense 
effort. 

Mr. Crumpacker. Well, I am not familiar with the history of 
penicillin and its producer or discoverer. I would imagine, however, 
that he probably has obtained considerable compensatioa through the 
commercial production and distribution of it. 

Senator Dirxsmn. This may be a good place to just amplify that 
for the record a little. 

Two doctors at Oxford, in England, first discovered the penicillin 
nucleus, and then put it on the shelf. It was a test-tube culture, 
and it was not until they brought it over here, took it out to the 
Regional Research Laboratory at Peoria, where they developed a 
deep vat culture so it could be extensively done, and then when it was: 
done, of course, it became available to the armed services. And who, 
will ever know how many lives it saved, how many were restored to 
usefulness, how many cases of gangrene were headed off as a result of 
penicillin. 

So its impact on defense and on the manpower of the country was 
immeasurable, I would say. 
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Mr. Crumpacker. Well, under those circumstances, I would 
think that it would qualify under this proposed legislation, very 
likely, for an award. 

Senator Dirksen. And when one considers how much we have been 
appropriating for the National Institutes of Health in the field of 
cardiac diseases, cancer, and so forth, even this week that bill went 
across the floor, and the amounts that we wrote over and above the 
budget estimates were simply phenomenal. 

So that it would be a wise investment and in the interests of economy 
if we could develop incentives in that field. What a boon to the whole 
wide world if we could find the answer to cancer now. 

Well, it is a thought. 

Mr. Crumpacker. I think that might be an appropriate subject 
for separate legislation. 

Senator Dirksen. Well, I was going to ask whether you thought 
it ought to be handled in a separate bill. 

Mr. Crumpackesr. I do think trying to broaden this present bill 
to cover all such things might handicap the original purpose of the 
legislation. 

Mr. HotianauGH. One more, sir. The Government Employees 
Incentive Award Act states that the granting of a cash award and its 
acceptance shall constitute an agreement that the use by the Govern- 
ment— 


shall not form the basis of a further claim of any nature upon the Government of 
the United States. 


There is no similar language in this bill of that sort; and this bill, 
as now set up, says that— 
Nothing contained in this Act— 


this is section 9 (a)— 


shall bar any contributor from prosecuting any suit under any other provision 
of law. 


Could you clarify that, sir, as to what 

Mr. Crumpacker. The bill as originally drafted contained such a 
provision, and this was one of the sources of considerable attack 
upon the legislation. It was represented to us that that would be 
used as a club over the heads of these people; that they would be 
tendered some minor award and told to take it or else; they would 
have to fight it out through the lengthy procedures of the Court of 
Claims, which have proven so inadequate in the past; and that that 
language would be used as a threat and a club against inventors, and, 
therefore, it was stricken out. 

Mr. Hotitanaueu. The Council, in administering the act, I suppose, 
could avoid getting the Government into a position where it would 
have to pay twice for the same thing. 

Mr. Crumpacker. Well, certainly if they were to go to the Court 
of Claims subsequent to the granting of any such award, the Court of 
Claims certainly would take into consideration, in awarding any 
damages, an award which had already been made. 

What it would amount to would be permitting the Court of Claims 
to reconsider the evidence that was submitted to the National In- 
ventors Council, and determine whether they felt that the Inventors 
Council had not been sufficiently generous in granting the award. 





INVENTORS AWARDS 19 


I cannot imagine that that would happen in many instances 

Mr. Hotuanauan. No further questions, sir. 

Senator Dirksen. Mr. Chairman, have you any further questions? 

Senator O’Manoney (presiding). Have the members of the staff 
finished? 

Yes, Mr. Kilgore? 

Mr. Kintgore. Congressman, weuld you elaborate a little bit—I 
think it was done in the hearings held in the House—as to the situation 
in which two inventors contribute roughly the same idea, one which 
may have been used or put to limited use in one department, and the 
other which had more extensive use? 

Mr. Crumpacker. Well, the bill provides language that deals with 
that. It provides that the award shall be divided between the 
separate contributors, if they both simultaneously come up with the 
same idea, or an apportionment if their contribution to the end 
product was in varying degree. 

Mr. Kiicore. That is on page 6. 

Mr. Crumpacker. I do not have a copy of what you have before 
you. 

Yes; section (d), bottom of page 6. 

Mr. Kiteors. Do you feel that sets up a sufficient criteria for the 
board to make such a determination? It is conceivable that a man 
may—one idea may at one time be filed with the Navy Department, 
and the next with the Air Force, and the Air Force takes advantage 
of the idea while the Navy idea is not used. 

Mr. CrumpackeEr. Well, that could happen, of course. I think 
that this would be adequate, however, to permit the board to deal 
with such a situation. 

Mr. Kincore. Mr. Todd, who was the British patent authority 
who testified in the House hearings, testified that in the British 
system of awards the patentability of an invention was the prime 
criteria for the amount of the award. 

I notice that we have, on page 6 again, (c) (1): 


The novelty, originality, and utility of the contribution. 


Do you place the same interpretation, in other words, that a 
patented idea would be more significant than an idea which had not 
been? 

Mr. Crumpacker. No; I would, if anything, say just the contrary. 
It is the intention of this language, as now drafted, to not have the 
question of the existence of the patent or the patentability of the 
invention enter into the picture in any way, shape or manner. 

However, the board, in considering the possible award, could, 
under section 7, or 6, rather, 6 and 7, in determining the extent to 
which the contributor had already received compensation for his 
invention or contribution, take into consideration possible patent 
royalties that might have been received under it. 

Mr. Kitcore. As a deduction, Mr. Todd says—this is on page 81 
of the House hearings: 


I think the first Royal Commission in one of its reports said they regard a 
good patent claim as the high-water mark for the purpose of measuring the 
amount of compensation. In no case ought the claimant under the incentive 
system be better off than if he had had a patent. 


In other words, they seem to place more emphasis on it. 
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This is one of the questions the patent bar is interested in. 

Mr. Crumpacker. Well, of course, the British patent system is 
somewhat different than ours, in somewhat significant particulars. 

In our case, insofar as Government employees are concerned, where 
they have developed something on Government time where they 
have been employed for the purpose of developing a thing, they 
could not get a patent under any circumstances. Any patent would 
automatically go to the Government. 

So that even though the device is patentable they could not obtain 
the patent, so that they would be completely ruled out. 

Yet, a device that a Government researcher might come up with 
which might prove to be of extreme value in the defense effort, under 
this legislation would entitle them to a considerable award, and a 
patent would not entitle them, and they could not obtain a patent 
under any circumstances. 

And if they are Government employees, and develop the device on 
Government time or through the use of Government facilities, in 
one case that was cited by Captain Robillard in his testimony in 
1952, the Government employee, in a remote part of the country, 
who was receiving something under $2,000 a year as Government 
salary, drew the drawings for his device on Government stationery, 
and therefore was said to have used Government materials in the 
development of the thing, and therefore was barred from obtaining 
patent rights or patent royalties; and any patent that he obtained 
would have to have with it a royalty-free license to the Government. 

So that, in my opinion, the question of patentability or the exist- 
ence of a patent should not enter into this at all, because if it is tied 
down to the rigid concepts of patent law, it will defeat the purpose of 
the legislation. And the entire reason for the bill being presented is 
the failure of the present patent system to adequately compensate 
these people. 

Senator O’Manoney. In section 3, the section in which the defini- 
tions are set forth, the first definition concerns contribution or in- 
ventive contribution; and this section 3 (a) says that these terms, that 
is to say, contribution or inventive contribution— 
mean any contribution of a process, machine, manufacture or composition of 
matter in the fields contemplated by the patent law or of an improvement in, 
idea for, or for the use of such a process, machine, manufacture or composition of 
matter, whether or not patented, unpatented, or unpatentable, and whether or 
not original with the contributor, new, or amounting to invention which is used 
in the national defense of the United States as a result of communication by the 
contributor and which is not subject to the provisions of the Atomic Energy Act 
of 1948— 
and so forth. 

The phrase— 
which is used in the national defense of the United States as a result of com- 
murication by the contributor— 
is that definite enough, or is it vague? 

Mr. Crumpacker. Well, that comes again—— 

Senator O’Mauoney. Perhaps we ought to go on reading the 
definition of ‘‘contributor.”’ 


(b) The term ‘contributor’ means a natural person ‘who has made an inven- 
tive contribution other than civilian officers and employees of the Federal Gov- 
ernment to whom title III, Public Law 763, 83d Congress, applies, or is otherwise 
included in section 9 (b) herein. 
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Mr. Crumpacker. I think the pertinent one is on page 3, subsec- 
tion (e), the term “communication.” 

Senator O’Manoney (reading): 

Shall mean either a disclosure in writing or a description of the physical em- 
bodiment of the contribution. 

Would that make it possible for a person who had not, in effect, 
conceived the process, made the machine, or the manufacture or the 
composition of matter, more or less by the fact of communicating 
become entitled to the award, although somebody else had in fact 
been the author of the whole thing? 

Mr. CruMPAcKER. You mean someone pirating an idea from some- 
one else? 

Senator O’Manoney. Yes; sure. Is that excluded? 

Mr. Crumpacker. I don’t think that is excluded; no. 

Senator O’Manoney. It ought to be excluded; ought it not? 

Mr. Crumpacker. Well, not necessarily. I think I can conceive 
of examples, perhaps, of someone reading foreign technical publica- 
tions and seeing something described therein that he thinks might be 
of value to the defense of the United States, and submitting it to the 
defense agencies, and it is being used by them, where they might them- 
selves have overlooked it or not otherwise become aware of it, where 
the action of the person in communicating it to the defense agencies 
would make a substantial contribution to the defense and, therefore, 
entitle him to an award. 

Senator O’Manonry. You understand, I am asking these ques- 
tions only for information. 

Mr. Crumpacker. Yes. 

Senator O’Manonry. And not to develop an idea. 

Mr. Crumpacker. Well, the reason for leaving that loophole in is 
if you do not do so, you get into a lot of the difficulties of the patent 
law. As originally drafted—this language, I might say, has been gone 
over and revised at least half a dozen times, if not more—but as origi- 
nally drafted, it would require originality and newness and other 
terms that were in there which would preclude the very thing which 
you make reference to. 

But the difficulty with that is that it might lead to searches back in 
the patent records of the Patent Office, and all of that, to determine 
whether someone back in 1802 might have thought of the same idea, 
= get into the same cumbersome procedures that this is intended to 

ypass. 

And it was for that reason that the language was finally redrafted 
in this somewhat broader form which would permit 

Senator O’Manoney. Let’s look at section 6 (a), then, which is on 
page 4: 





Any contributor may file with the Council an application for an award under 
section 4 of this act or be recommended for an award by the head of any defense 
agency. 

Now, of course, that sentence, using the words “any contributor,” 
means a person who may not be the inventor. 

Mr. Crumpacker. That is right. 

Senator O’Manoney (reading): 

Such application or recommendation may be filed upon information and belief, 
and shall contain a statement concerning (1) the nature of such contribution, (2) 
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the ownership thereof, (3) the date and manner of its communication to any de- 
fense agency, (4) the nature and extent of the compensation received by such 
contributor from the United States in connection with the contribution, (5) the 
nature and extent of the award for which application or recommendation is made 
pursuant to the act, and (6) such other information as the Council shall prescribe 


by its rules. 

Take the question of the ownership thereof. That means that the 
contributor may suggest to the Department of Defense the use of any 
device mentioned in the bill that is owned by somebody else, and get 
an award for that; does it not? 

Mr. Crumpacker. Well, since the action of the board is discre- 
tionary all the way through, rather than mandatory, they certainly 
could take such factors into consideration in determining whether to 
grant an award or not; and under this sixth subsection, in which they 
are given authority to prescribe by rules other items of information 
that they would like to have, I think that they are given enough 
discretionary authority here to prevent any abuses that might occur 
under that type of procedure. 

Senator O’Maunoney. Your testimony clearly shows the time and 
study you have given this matter, and with what ability that has been 
done. Some of the rest of us have not had that good fortune. But 
as I read these particular portions of the bill, it seems to me that the 
suggestion here is that the award which is here conceived would go, 
not as an incentive to the person who develops a new concept, but 
merely to the person who, having gone through the Library of Congress 
and the Patent Office and other sources of intormation, digs out a 
number of ideas, and merely suggests them to the Department. 

Mr. Crumpacker. Well, that could occur. This matter of com- 
munication to the defense agencies has quite a history in the British 
procedure, in which that is one of the major factors considered. 

Senator O’Manoney. All right. Then if the British consider a 
communicator who had nothing to do with the conception of the idea 
which he suggests should be used, and thereby becomes eligible for an 


award, what happens to the person who developed the idea in the 
meantime? 


Mr. Crumpacker. Well, in most instances 

Senator O’Manongy. Does such a person get an award? 

Mr. Crumpacker. No; he would not, under these terms, if he had 
not communicated it to the defense agency. 

Senator O’Manonry. Would he get any return? 

Mr. Crumpacker. Well, not from the Government. 

Senator O’Manonery. Of course, if he had a patent, he would get a 
recurn. 

Mr. Crumpacker. Well, depending, of course, on the nature of the 
device, and what it was used for, and other extraneous circumstances, 
he might not. 

I think there are several things that would prevent any abuse of that 
particular set of circumstances. 

First, a typical inventor is not broadcasting the nature of his work 
to the entire world. All such things, at least until the point where they 
have been protected by patents, are usually kept closely guarded 
secrets, so they are not going to become known to the general public 
amongst whom some opportunist might grab the idea and rush it off 
to the Government. 

And where it is an old idea, or possibly one from another country, 
which just had not been run across by the Defense Department, I 
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_ 





think the individual who does dig it out and submit it to the Govern- 
ment is in himself performing a valuable function, a function that 
should be encouraged, even though he may not himself be an inventor 
at all or did not invent the particular device, or merely the man who 
takes an existing invention and sees a possible application of it to the 
defense effort. 

Senator O’Manoney. Does the bill in fact set up a system whereby 
the communicator or the contributor, who is not himself the inventor, 
obtains compensation from the Government for having merely com- 
municated the fact that another individual has obtained a patent, and 
that the latter, according to the terms of the bill, is given no protection 
except that which exists in his patent? 

Mr. Crumpacker. Well, I think that clearly, under the discretion- 
ary authority contained in the bill—the board would not make an 
award to such an individual who merely had searched the Patent 
Office. 

Senator O’Manonry. Well, you cannot foresee what the discretion 
of the members of the Council will be. That is beyond prophecy, the 
exercise of discretion by any board or commission. 

Mr. Crumpacker. | think the bill as drafted would permit them to 
grant an award under such circumstances. 

Senator Dirksen. Senator O’Mahoney, what you have in mind is 
that the person who has made a substantial contribution toward 
conceiving the idea should have the benefits of the act, rather than 
some aggressive salesman who caught it somewhere and who knew 
the Government techniques sufficiently to find his way around. 

Senator O’Manoney. That is right. 

Senator Dirxsen. I can readily see the flaw. Of course, that does 
happen. 

Senator O’Manoney. I like the idea of an inventor’s award, but a 
salesman’s award is something else again. 

Mr. Crumpacker. Of course, I think also involved in this 

Senator O’Manoney. This is entitled the “Inventive Contributions 
Awards Act of 1955.’’ Now, the ordinary person reading that defini- 
tion thinks of the first word, “inventive” contribution, being a con- 
tribution by the inventor. But it turns out from reading the defini- 
tions that that is not what the act says at all. 

Senator Dirksen. It would not serve its fundamental purpose 
unless it came to grips with this whole idea of stimulating the serving 
as an incentive for a brain to conceive something. 

Mr. Crumpacker. Well, I think, Senator, that you must also 
recognize that one of the very fundamental purposes of the patent 
and copyright section in the Constitution was to stimulate the dis- 
closure of inventions; and one of the purposes of this act is likewise 
to stimulate their disclosure. 

We do not want a man working in a laboratory someplace who dis- 
covers some very valuable device who, for reasons of his own, decides 
that he will not submit it to the Government and, therefore, keeps it 
a secret and hides it out. We want to encourage the disclosure of 
such things. 

Senator O’Manoney. Could we not write such language as to 
make it an incentive to promote disclosure by the person who con- 
ceives the idea? 
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Mr. Crumpacker. I think it certainly will do that. As drafted, 
it certainly will encourage to disclose it the man who has the idea. 

Senator O’Manoney. It might induce litigation. 

Senator Dirksen. Congressman, can I ask you this personal 
question now: Have you practiced some in the field of patent law? 

Mr. Crumpacker. No, I have not. 

Senator Dirksen. I wondered whether you had some personal ex- 
periences. I am thinking back to a fellow who lured me out to his 
house in the country some years ago, whispered in my ear that he had 
a world-shaking invention. 

I got out there. I found that he had it out in a shed, he had it 
locked up. He had police dogs; he had a number of shotguns around. 
And I said, ‘‘Why did you get me out here?” 

He says, “‘I want you to help me.”’ 

“Well,” I said, “I can’t help you unless you tell me what this is 
about.” 

He says, ‘Oh, no, you don’t.” 

“Well,” I said, “this goes nowhere unless you have somebody 
skilled in the patent law field who can get up the sketches and recitals 
that are necessary to file this.’ 

“Oh, no, youdon’t. Those patent lawyers will swipe it every time.” 
He said, “I know them.”’ 

I gave him the names of some very reputable patent attorneys. I 
don’t know what he had in that shed. I never did get to see it. But 
whatever it was, it was thoroughly guarded. He slept there every 
night, year in and year out. 

Now, whether he had wheels in his head or whether he had some- 
thing there, I would not know. But the point is that here was an 
interdicting fear. He might have had something of world-shaking 

roportions, for all I know; and he wanted to get some benefit from it, 
but he would not let even a friend see it, on the theory that it might 
be disclosed to the wrong hands, and that he might be divested of his 
interest and nothing ever come back to him for the years that he osten- 
sibly devoted to it. 

Mr. Crumpacker. I think that very attitude, while most inventors 
do not go to such extremes as that 

Senator Dirksen. That is right. 

Mr. CruMPAckER (continuing). They do exercise caution to keep 
their inventions from being purloined by somebody else. And I 
think that very fact and that very attitude is going to prevent a 
wholesale stealing of ideas from inventors by promoters who rush 
down to sell them to the Government. 

(Discussion off the record.) 

Senator Dirksen. Have you finished your statement? 

Mr. Crumpacker. Unless there are further questions, that is it. 

Senator Dirksen. Are there any further questions? Mr. Chair- 
man, are there any further questions? 

Senator O’Manonry. Not from me. 

We have received a statement from Congressman Celler, and also a 
letter from Mr. W. D. Sellers, chairman of the legislative committee of 
the Los Angeles Patent Law Association. Those will be placed in the 
record at this point. 

(The documents referred to are as follows:) 
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PasapDena, Cauir., June 5, 1956. 
Re inventors awards bills, H. R. 2383 and 8, 2157. 


SENATE COMMITTEE ON THE JUDICIARY, 
Senate Office Building, Washington, D. C. 


GENTLEMEN: On behalf of the legislative committee of the Los Angeles Patent 
Law Association, I write to advise you that this committee objects to the inventors 
awards bills, H. R. 2383 and 8. 2157, and we would appreciate having this state- 
ment read into the record at the hearing to be held Thursday, June 7, 1956: 

“‘The majority of the members of our committee are opposed to the bills in 
principle. There is considerable doubt whether the need of any such new legis- 
lation and the probable benefit to the national defense that may result therefrom 
are sufficient to justify the expenditure that would be required to administer 
effectively and fairly the proceedings thereunder. Our United States patent sys- 
tem has provided a strong stimulus to inventive progress in this country, and the 
majority of our committee members feel that the most effective means of fostering 
invention for national defense would be to establish and maintain in the defense 
agencies a policy and practice under which patentees may receive adequate com- 
pensation for inventions used in the national defense, and to simplify the procedure 
required to obtain such compensation.”’ 

Respectfully submitted. 

W. D. SELLERs, 
Chairman, Legislative Committee, 
Los Angeles Patent Law Association. 





House oF REPRESENTATIVES, 
COMMITTEE ON THE JUDICIARY, 


Washington, D, C., June 1, 1956, 
Hon. Josern C, O’ MaHoney, 


Chairman, Subcommittee on Patents, Trademarks, and Copyrights, 
Committee on the Judiciary, 
Senate Office Building, Washington 25, D. C. 


Dear Senator: I[ wish to thank you for your letter of May 29 inviting me to 
appear before the Senate Subcommittee on Patents, Trademarks, and Copyrights 
at its hearing on H, R. 2383, to authorize the National Inventors Council to make 
awards for inventive contributions relating to the national defense. 

I am very much interested in legislation of this kind and in fact introduced the 
bill H. R. 639, which would foster invention for national defense through an 
Inventions Awards Board within the Department of Defense. Since I will be 
unable to appear at your subcommittee’s hearing on June 7, because of other 
commitments, I am enclosing a statement containing my views on this legislation, 
for inclusion in the record of your hearings on H, R,. 2383. 

With kind regards and high esteem, I am 

Sincerely yours, : 


EMANUEL CELLER, Chairman, 
STATEMENT OF REPRESENTATIVE EMANUEL CELLER 


Mr. Chairman, on July 30 of last year, the House of Representatives unani- 
mously passed H. R. 2383, a bill which will foster invention for national defense, 
by conferring on the National Inventors Council within the Department of 
Commerce authority to make awards known as National Defense Awards. 
Extensive hearings were held on this legislation, in which not only inventors, but 
also representatives from our executive agencies were heard. As a result of those 
hearings, and of the recommendations suggested by the various persons who 
testified, the House Committee on the Judiciary favorably reported the instant 
bill, H. R. 2383, to the House. 

I might point out that I am the author of H. R. 639, of this Congress, a similar 
bill covering the subject of invention awards, for contributions to our national 
defense. While the committee voted out what is in effect a clean bill, I am 
happy to state that many of the provisions contained in my bill, H. R. 639, were 
incorporated into the bill which you are now considering. I feel that the welfare 
of this Nation is tied up with our ability to outproduce our potential enemies, 
and I believe that this bill will go a long way in helping us to do just that. 

One of the greatest assets of our people is the eagerness of a number of us to 
explore the unknown. It is to these adventurous spirits, creating new horizons, 
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showing the rest of us the way, that we must look for the continual material 
progress of our country for defense. It is this element of our Nation, the in- 
ventors, that this bill attempts to spur on to greater efforts for our common 
defense. 

It does this by conferring on the National Inventors Council, within the 
Department of Commerce, authority to make awards for those who make meri- 
torious inventive contributions to our Government in aid of our national defense. 

Even since World War I the Government has solicited inventions and inventive 
contribution for military purposes. In that war it was done by the Navy Con- 
sultant Board, and many valuable inventions were received. With the start of 
World War II the National Inventors Council was organized within the Depart- 
ment of Commerce for the specific purpose of soliciting inventions from the general 
public when such inventions were useful to our war effort. During World War 
II the National Inventors Council received over 300,000 submissions, and of 
these approximately 5,000 were referred to the Department of Defense. It is 
known that over 100 were adopted, and 1 in particular, made a tremendous 
contribution to the saving of lives and the winning of the war. This was the 
land mine detector. 

We have presently an awards system in our Government for compensating 
Government employees whose suggestions have been accepted and used by our 
Government agencies. This system is contained in Public Law 763 of the 83d 
Congress. While this legislation is a long step in the right direction, it should, 
nevertheless, be pointed out that that statute is restricted to officers and em- 
ployees of the Federal Government. An inventor not in the Government service, 
but whose invention is adopted and used by the Government must rely upon 
his patent rights for protection against the Government. As you know, in most 
instances this only gives the inventor the right to bring an expensive and long- 
drawn-out lawsuit. Because of this situation, there is no real incentive for 
independent inventors, or for that matter, inventors employed by Government 
contractors to seek to develop meritorious contributions which could be useful 
to the national defense. 

in addition, many inventive contributions—as distinguished from inventions— 
are not necessarily patentable, yet inventive contributions can be of great help 
to our Defense Department. Under our patent laws, a person making an inventive 
eontribution has no protection at all. H. R. 2383 will remedy this situation. 

The present bill, as amended, confers authority for making awards on the 
National Inventors Council rather than on an awards board within the Depart- 
ment of Defense as proposed both in my bill and in this bill before it was amended. 
This was done because it was felt that the National Inventors Council is an estab- 
lished agency; one composed of persons who are eminently qualified to judge and 
evaluate contributions made by inventors. 

The proposed legislation does not in any way conflict with the patent laws. 
The test or measure will not be one of patentability under the patent laws, but 
whether the contribution is useful to the national defense. The payment of any 
award will be based on the use of the invention and not on the invasion of a patent 
right. Nor will this bill prevent any defense agency from making payment to 
any contributor pursuant to any other law, nor would it bar any inventor from 
prosecuting any suit under any other law. 

Generally, the basic intent of the bill is to provide an incentive for individuals 
who direct their efforts toward inventing for the national defense, assuring to them 
some return for their efforts. It will help to stimulate private enterprise by en- 
couraging private and Government exploitation of contributions made by 
employees of Government contractors. 

I sincerely hope that this legislation will receive the early and favorable con- 

ideration of your subcommittee and of the Senate. 


Senator Dirksen. Let’s see. We might make inquiry here. Mr. 
Harris is on the list. 

Mr. Green. Mr. Harris desired to wait a little while. 

Senator Dirksen. Then Mr. Sterner is next on the list. Is he here? 

Mr. Sterner. Yes, Senator. Do you want me to come up? 

Senator Dirksen. Mr. Sterner, will you state your name, and per- 


haps your domicile and your occupation, and a few other identifying 
details, for the record? 
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STATEMENT OF M. A. STERNER, INVENTOR, FOREST HILIS, N. Y. 


Mr. STERNER. Yes, sir. 

Senator, my name is M. A. Sterner, Forest Hills, N. Y., inventor. 

Senator Dirksen. Would you lift your voice a little? 

Mr. Sterner. I[ would like to present for the record this first book, 
called ‘‘Russian Inventors,’’ which was published in January, 1956; 
and also, published a few weeks ago, the “Rise of Russia,” which is 
an enlargement of the first. 

I am in favor—— 

Senator Dirksen. I think we can receive those, and then perhaps 
the chairman will want to discuss it to see whether they make those 
a part of the staff file or whether all of this should be included in the 


printed record of the hearing. But at least you have submitted 
them 


Mr. STERNER. Yes. 

Senator Dirksen (continuing). For the information of the com- 
mittee. 

(The documents referred to were filed for the information of the 
committee.) 

Mr. Sterner. I am in favor of H. R. 2383, with modifications 
which I would like to give later. 

The real need of this le gislation, as I see it, is this: I have been 
told myself, and believed it, that the Russians—and I am putting 
this on a need, a great need, that we have in relation to the missile 
and the aircraft, and so on, which is very hot today before the 
co.ntry. 

I made this study to know, myself, whether the Russians are 
getting all their inventions from the Germans, as we are told, and 
whether they were an unimaginative people. 

And as I went into this translation, it showed that Tsiolovsky was 
indeed the inventor of the missile around 1881. 

Senator Dirksmn. What was the source of your information to 
establish that as a historical fact? 

Mr. Sterner. The book was written by Prof. A. A. Zvorykin of 
Moscow. I call it Russian Inventors because their name is so long 
that it would be very hard for anybody else to understand it. The 
essence, in principle, is Russian inventors. 

Senator O’Manongy. When was it published? 

Mr. Sterner. January 1956. That was while all this talk was 
going on. It was a very inopportune time to talk about anything 
that was favorable to the Russians. We were not supposed to do 
it at that time. 

As a matter of fact, the only book that was on record was at the 
Library of Congress. 

Senator O’Manongy. Where was this book published? 

Mr. Sterner. In New York, in Brooklyn, N. Y. 

Senator Dirksen. It is a Russian volume? 

Mr. Sterner. Oh, excuse me. The original book was published 
in Moscow. This—— 

Senator O’Mauoney. It is a Russian volume? 

Mr. Sterner. It is a Russian volume. 

Senator O’Manongy. Written by the Russians? 
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Mr. Sterner. And Zvorykin is one of the top scientists, and 
speaks for the Russian scientists and inventors, as I understand it. 

Senator Dirksen. What you are saying is that the Russian author 
is the source of the authority that another Russian long ago invented 
the missile? 

Mr. Sterner. That is right. 

Senator Dirxsen. Of course, that is not an extraordinary claim 
that we have seen. 

Mr. Sterner. That is right. 

Senator Dirksen. Because I think they claim that they have 
invented everything that was inventable. 

Senator O’Manoney. They built the Brooklyn Bridge. 

Senator Dirxsen. I think so. 

Mr. Srerner. That is one of the things to America, and I thought 
would be a very harmful conclusion to think that because the Russians 
did make exaggerated statements, that they were wrong all the time. 

Senator Dirksen. Yes. I do not dispute the statement in that 
sense. I simply say that in order to fully believe that a given indi- 
vidual has invented something in 1882, I would like to see the docu- 
mentation and the proof for it, is all. 

Mr. Sterner. Oh, yes. 

Senator Dirksen. Before I accept it as a fact. 

Mr. Sterner. I know you are sympathetic to the inventor. 

Then, No. 2, I am going to answer that, the No. 2 inventor of the 
airplane was Mazhaisky, and he also had the patents around 1882, 
starting work in around 1860. 

Now, he was the first man to invent a plane that actually got off 
the ground. 

Senator Dirksen. That is what this book says; is that it? 

Mr. Sterner. Again, that is what this book says. I knew I would 
be asked that question. 

Senator O’Manoney. That is not what Witness Sterner says? 

Mr. Sterner. No. 

So I called McGraw-Hill on the telephone and spoke to the assistant 
editor of Aviation Week, which is the preeminent authority and most 
Congressmen think very highly of that magazine, and he very nicely 
told me over the phone that that was an honest statement, and they 
knew that the Russian Mazhaisky was the inventor of the airplane, 
and Tsiolovsky was indeed the honest inventor of the missile. 

So, I am not an authority, I just report on that. 

Senator O’Manonery. Who is this individual in Aviation Week who 
told you that? 

Mr. Sterner. I don’t know if I recall his name. I could tell you 
later, though. I think it was, I think his name was Anderson or 
Amberson. 

Senator O’Manoney. Do you think he was talking to you seriously? 

Mr. Srerner. Oh, yes; very definitely. 

Senator O’Manoney. Or do you think he conceived the idea that 
some friend of his was joshing him, so he agreed, why, of course, the 
Russians invented it, and the Wright brothers had nothing to do 
with it? 

Mr. Srerner. No, sir. I feel that he would not have given out 
that information at the time unless he was very sure of himself. 

Senator O’Manoney. Of course, as a matter of fact, what we are 
concerned about here is not what the Russians did or did not do with 
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respect to these inventions, but how we, here in the United States, 
by legislation can provide an incentive to induce men of capacity 
and knowledge to use their brains to invent processes and machines 
which we do not now have. That is what we are aiming at; is it not? 

Mr. Sterner. That is right. 

Senator O’Manonery. That is what you are aiming at? 

Mr. STERNER. Yes. 

Senator O’Manonery. And your argument about Russia is that the 
Russians, for all their claims, have in fact been trying to learn more 
about the physical and chemical secrets of nature. 

Mr. STERNER. Yes, sir. 

Senator O’Manonry. And to develop them. 

Mr. Sterner. Yes, sir. 

Senator Drrxsen. Plus one other fact, Mr. Chairman, and I got 
this impression, Mr. Sterner, when | looked through these brochures 
that you submitted before, I had occasion to look over them. There 
is a psychological factor involved. 

I recall flying in to the airport in Rio de Janeiro, and I asked after 
whom the airport was named, and they said the inventor of the air- 
plane. They said he antedated the people in the United States. 

I remember when some people told me in France that Bleriot 
was the inventor of the airplane. 

So every country contends they are the inventors. You have to 
be a little careful about the psychological value involved in an 
observation, “‘thus-and-so in this country was the inventor of this 
or that or the other thing,’’ because that does have some propaganda 
value. 

As a matter of fact, if you could impress a country abroad in Asia 
or elsewhere that nothing was invented here, all of it was invented in 
the Soviet Union, you can see what its impact would be. 

Senator O’Manoney. Let’s not forget Leonardo da Vinci when we 
are talking about the invention of the airplane. 

Senator Dirksen. Yes. 

Proceed. 

Mr. Sterner. Again, I am trying to get at the truth, because very 
few people have written about the inventors, nor did they have money 
to make an exhaustive survey. I added English inventors because the 
English nation has a book about their inventors. 

Germany had none. I asked them. France has none. Italy had 
none available. 

Senator Dirksen. You mean they had no book about their inventors? 

Mr. Sterner. No book about their inventors. In other words, the 
encyclopedia or World Almanac, Mitchel Wilson, go a certain distance 
and they tend to give the United States inventors more weight. 
Well, they know more about United States inventors, they cannot 
afford to go to Europe. So there really is not complete scientific 
truth about inventors as there might be in knowing about atomic 
weights, the truth that true scientists bring out. 

I am not trying to be a hundred percent accurate, because I have 
not the money to be and I don’t want to—I am trying to state a 
principle and to protect that principle. And if I went too deeply into 
it, the book would get too thick and I would never finish it. 

So I also wanted to show that Shilling was indeed the inventor of 
wireless telegraph, and not Morse. I am not trying to give the 

84132—57—_5 











30 INVENTORS AWARDS 


credit to Russia; I am trying to get at the truth, because we harm 
ourselves by not knowing the truth. We are discouraging inventors 
by not knowing the truth; being in ignorance does not make a strong 
nation. 

Senator Dirksen. That is an allegation in this book, also, is that 
true, that Mr. Shilling—whoever Mr. Shilling is—was the inventor 
of the telegraph, and he is a Russian? 

Mr. Srerner. That is true. 

Senator Dirksen. And that is the statement that was contained in 
this book? 

Mr. Sterner. Yes, sir. 

Senator Dirksen. Just so we keep the record straight in every case. 

Mr. Srerner. Yes. And Shukov and Ipatieff were inventors of 
cracked gasoline. There are only four illustrations of individual 
Russians who have helped Russia move ahead. 

Of course, they augmented their inventors with German inventors, 
and so they got a great wealth and probably they searched the patent 
records, too, and got inventions from other nations, but they do have 
individually great, brilliant inventors, and we cannot underestimate 
them. 

Senator Dirksen. The important thing is, what are the incentives 
for invention over there as of now? 

Mr. Sterner. Well, according to Secretary Quarles, when he was 
Assistant Secretary of Defense, I read his testimony in the Senate 
record, and he stated that in Russia they give great incentives to their 
inventors. 

As far as enlarging on that, the man I worked with at Columbia 
University in translating this book, he said that—will you state what 
I said there, because 

Senator Dirksen. Well, I asked you about the incentives that exist 
today in the Soviet Union for inventors. 

Mr. Sterner. He said that, as long as the individual inventor stays 
within Marx and Engels in a general way, they give great freedom, 
greater freedom to the individual inventor than they do to the mass of 
people. In other words, they follow the American system of incentive. 
We don’t follow private enterprise, as John Green mentioned. We 
give freedom to the mass and incentive to the mass, but we are not 
giving it to the inventor nor to the intellectual, and we have lost now 
as a result. 

In addition to that, one of the Government agencies—I think it was 
the National Science Foundation, and I may not give the whole name 
because I am not a lawyer and I am not a speaker—he said that they 
pay about $30,000 a year to their scientists, and I assume that the 
inventor would be the same, because they make heroes of their success- 
ful inventors. 

And we know, also, that Stalin followed the book of the idealists, 
Marx and Engels, and gave great incentive to the inventors, because 
Marx had seen during the industrial revolution of England how Watts 
and others had shot that nation ahead, and of course, they wanted 
communism to do the same. 

Senator Dirxsen. Is this Mr. Quarles’ testimony that they receive 
$30,000 a year? 

Mr. Srerner. His testimony is a general one that in Russia they 
give great incentive; that is the end of quotes. 
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Senator Dirksen. But did he particularize? 

Mr. Sterner. No; I think his name—Alan Waterman was the 
man. 

Senator Dirksen. Well, is he the Director of the National Science 
Foundation? 

Mr. Sterner. Yes; and I believe it was he who said the top 
scientists make $30,000 a year in Russia. 

Senator Dirksen. I am wondering about that figure. Certainly 
Dr. Waterman is a very careful person, and I wonder if we should 
not get all of his statement in the record so that we have it in context. 

Mr. Srperner. I think that would be a good thing, and it would 
also be a good thing to check. 

Senator Dirksen. I wonder if you would make a note of—— 

Mr. Sterner. I wonder if we should check with the Russian Em- 
bassy how much they do pay the inventor. 

Mr. Green. Where did he give this testimony? 

Mr. STERNER. I received this from a newspaper report, one of the 
New York newspapers. I had seen him at one time with one of my 
studies, and whether that stimulated him to research, I don’t know. 

Senator Dirksen. We should see where that statement was made 
and secure in full text, if we can, the statement by Dr. Waterman. 

Mr. Sterner. And they also give them great incentive by paying 
the inventor in advance. If he comes to the National Academy and 
says he has an idea, they pay him an amount of money so he has it 
for food, and so on, and supplies. And so, in other words, instead 
of only paying retroactively, they pay in advance, as Hitler did. 

Senator Dirksen. You mean they subsidize them with food and 
shelter and clothing? 

Mr. Sterner. Well, I don’t know the particular, but they give 
them money to support themselves and support their idea; and if it 
works, and it is highly successful, they make heroes of them in Russia. 

Under Stalin, I understood they would go to Siberia or jail if they 
didn’t make good; but under the present regime, they lose face but 
that is all. 

So, in other words, all across the board there is great incentive, and 
just in a general way, because the Congressman was speaking about 
just defense; even in sports, we know about the Olympics and every- 

ody understands that. In Parade magazine, they mention that 
Russia expected to win the next Olympics because they go after things 
that way, and they do the same all across the board. 

And that would be some of the statements made in this book, if 
you want me to enlarge on that, the effect of that great incentive. 

Senator Dirksen. Have you any comment, Mr. Sterner, on the 
provisions in this bill? I suppose you have examined it; have you 
not? 

Mr. Sterner. Yes; I have. 

Sentor Dirksen. You said, of course, you were not a lawyer, nor 
do you have to be, but I wondered whether you had any comment 
to make with respect to the various provisions of the bill, and what 
it proposes to achieve. 

Mr. Sterner. | think the bill is excellent, in that it allows for moral 
payment, so that whether a man has a patent or no patent, he is paid. 

don’t agree with that that the contributor should be paid. I 
think that is very bad, and may be something that the Congressman 
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cannot help. He has to insert that to protect the Patent Office, 
although I think 

Senator Dirksen. You do not mean the contributor; do you? 

Mr. Sterner. | think the inventor—in other words, I think it 
should be called the inventor, not the salesman. 

Senator Dirksen. The man who communicates is the man you 
have been thinking about. 

Mr. Sterner. I think it should be the inventor. 

Senator Dirksen. Yes, 

Mr. Sterner. The compensation program—— 

Senator Dirksen. He is the actual contributor, himself. 

Mr. Sterner. That is right, the originator should be paid and not 
the communicator. 

Senator Dirksen. By the way, if this is not very personal, and I am 
just seeking for information— 

Mr. Sterner. No; I am very glad to answer. 

Senator Dinksxn. Is this virtually your occupation or your avoca- 
tion, that of inventor? Do you pursue that as a lifetime matter? 

Mr. Srprner. Well, I did not start out that way. I started out, 
just to give you a preface on it, I started out making a living as most 
people do, and making a salary, and I used ideas in my work as a 
salesman. 

Senator Dirksen. And you have actually patented some inven- 
tions? 

Mr. Sterner. Yes. And then as I got deeper into the patenting 
and ideas, I went out of that field where I was earning money, and 
went into invention, because, well, there is a drive there, you have to, 
for one thing; and there is also supposed to be a great incentive in the 
United States. 

And I produced successful products for defense, one of which they 
bought a couple of million of in the medical field, first aid to save lives, 

Senator DirksuNn. So you are speaking today as an inventor who 
has been pursuing that field of endeavor over a period of time. How 
long would you say? 

Mr. Sterner. Oh, I would say—— 

Senator Dirksen. Ten years? 

Mr. Srernur. Yes; 1948, we will say. 

Senator Dirksen. 1948. Roughly 8 or 10 years. 

Mr. Sterner. Yes; that is right. 

Senator Dirksen. So you are thinking in terms, then, of the incen- 
tives for people to cudgel their mind, to find useful processes and de- 
vices that are good for the national well-being, the national defense, 
and that whole general field. 

Mr. Srerner. Yes, sir. 

Senator Dirksen. And as a part of human progress. 

Mr. Sterner. Yes, sir. Very much so. 

Senator DirnksEn. Is there anything else you would like to tell us? 

Mr. Sterner. Well, if you have time, I could go—you want to stay 
on that particular—wh at I think of that bill? 

Senator Dinxsun. That is our main purpose, of course, is to get 
your views as an inventor on the provisions of this bill, and any modi- 
fications that you may give. 

Mr. SreRNER. I was going to the need, or I can come back to that, 
or I can do it as you wish. I don’t know whether you would get 
mixed up or not. 
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Senator Dirksen. Well, I would think that the need has been fairly 
well established. I think the need is recognized in a rather acceler- 
ated world, so the question is: How do we meet the need? 

Mr. Sterner. Well, the modification, No. 1 modification, would be 
to have a system of payment, not to have it so general, and so I took 
5 percent as a minimum basis, 5 percent of the contract price, the in- 
ventor, the originating inventor, would get. So I go on—lI am talking 
about the originating inventor now, as though it would be exclusive for 
him. Also, there would be expensing features, as in mining. 

In stimulating mining during the war, they pay for expensing of 
time and labor, and so on. 

Senator Dirksen. Let me see if I understand you correctly. You 
mean if a man has an idea, which to other reasonable people looks 
like it has possibilities, and he has carried that idea up to a point 
where it may fruit into something worth while, that a contract should 
be made with him or he should be subsidized, or some compensation 
made whereby he can carry on? 

Mr. Srerner. Well, No. 1, 1 was thinking first of the inventor 
who has completed an invention. He also has not been paid actually, 
in practice, for not only conceiving it and researching and developing 
and marketing it, but actually putting up a plant, a “small plant, and 
producing it, and it is successful and used by the defense. He is not 
paid, either. 

So, in other words, No. 1, he should receive 5 percent on the con- 
tract price, we will say, whether he makes it or not; and No. 2, he 
should be paid for those 7 years, which Dr. Furness says that it takes 
to conceive and develop an invention—and he is research head of the 
Defense Department, so he should know. And you brought up that 
point that $50,000 was not enough for an average of 7 years of work, 
which is true. 

And, also, I believe that there ought to be a yearly lifetime award 
of $10, 000 a year or more, because so often an inventor continues to 
invent, very often becomes broke because the cost of new inventions 
is more than the profits he made on the 1 successful invention. 

That was true of Bendix, and it was true of Tesla, and it was true 
of Rice Institute in Texas; they spent their million dollars, or what- 
ever it was, trying to help inventors. 

And, also, I believe, on a minimum, that the inventor should have 
exclusive manufacturing rights on his own product, because it in 
effect is his own property, of his own mind; and the maximum basis 
would be to pay him 5 percent on the savings to the Government in 
lives and material. 

In other words, the Government would be receiving 95-percent 
benefit that they would not have otherwise received without this 
inventor, because without inventors you have no progress and you 
have no ideas, I mean in a fundamental way. 

Senator O’Manoney. Let me ask you a question, Mr. Sterner. 
I want to hand you this document, which you have distributed, on 
the last page of which is a very striking heading, but the sources 
from which the conclusions are reached are not altogether clear. 
I direct your attention to the very last page of the cover. 

Mr. Sterner. Yes, sir. 
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Senator O’Manonery. This is entitled, “The Problem-—-Why 
United States Has Lost to Russia.”’ [Reading:| 


What is the record of the Defense Department with independent inventors 
whose successful produets they have used? 


Then in red ink, ‘99 percent inventions stolen (unpatented) and 
then the figure ‘1.’ 

Now that figure “1” is supposed to indicate a note. I do not 
find a note there. What is your authority for saying that 99 percent 
of the inventions were stolen? 

Mr. Sterner. Well, the Congressman mentioned this morning 
that only—— 

Senator O’Manoney. What is your authority? 

Mr. Sterner. National Inventors Council. 

Senator O’Manonry. Whereabouts in the National Inventors 
Council; who? Give us the reference to it. 

Mr. Sterner. Well, I would have to get my reference from all the 
material which is stacked about this igh on the floor. But the 
record shows that 1 inventor out of 100 that were successful inven- 
tions for defense, only 1 was paid out of that 100, which is 99 percent. 

Senator O’Manoney. All I am looking for, Mr. Sterner, is your 
authority. 

Mr. SrernerR. My source is the National Inventors Council of the 
United States Department of Commerce. 

Senator O’Manonry. Does the National Inventors Council show 
anywhere, which you can recite to us, first, that 99 percent of the 
inventions were stolen by the Defense Department? That 99 per- 
cent 

Mr. Sterner. Quit. 

Senator O’Manonny. 99 percent of what? 

Mr. Sterner. 99 percent, those 99 percent have quit, I stated. 

Senator O’Manonry. 99 percent of what? 

Mr. Sterner. Well, 99 percent. 

Senator O’Manonry. The word is not here. There is a word 
missing. What is the word? 

Mr. Srerner. I don’t think I understand your question. 

Senator O’Manonry. Well, you say 99 percent have quit; 99 
percent of the inventions 

Mr. Sterner. It is 99 percent of the inventors. I tried to keep 
it short; that is one reason. 

Senator O’Manonry. I just wanted to know what word you have 
elided, and you have just taken out the word ‘‘inventors.”” What is 
your authority for saying that 99 percent of the inventors have quit 
inventing? 

Mr. Sterner. Well, I will also cite the National Inventors Council. 
I wrote to them at one time for permission to write to their inventors. 

Senator O’Manoney. What did you get in answer? 

Mr. Sterner. We didn’t get answers from the inventors. They 
are not 

Senator O’Manonry. What is your authority for saying that to us? 

Mr. Srerner. Well, my authority 

Senator O’Manoney. I cannot get up on the Senate floor, if this 
bill should be reported out, and say with any authority 

Mr. SterNER. Those 99 percent 
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Senator O’Manonry. That 99 percent of the inventors have quit 
inventing, because this does not show how many inventors you are 
talking about, over what period they were alive. 

Mr. Sterner. Yes;I1 see. I understand what you are mentioning 
there. You have to know when they quit; but those 99 percent who 
were not paid have quit—that is my point, that when you do not 
pay them 

Senator O’Manoney. All right; can you show it to us? It is not 
shown here. Write me a letter on it, will you, and let us not waste 
time on it now. 

Mr. STERNER. Yes, sir. 

Senator O’Manonery. Then you have got that “99 percent of the 
inventions were stolen” and in parentheses “‘patented.’”’ So you have 
two categories here: inventions stolen which were unpatented, and 
inventions stolen which were patented. 

Now, you have got to have some authority for those statements. 

Then you say 99 percent never paid in the Court of Claims or the 
United States Supreme Court, and then “Lost salary, research, devel- 
opment, marketing costs.”’ 

Those are all conclusions. All I want you to do is on one sheet of 
paper give me the source, by page and volume, of the facts which 
support that statement. 

Mr. Sterner. I will be glad to. 

Senator O’Manoney. Then below that you say: 


Among the greatest inventors, the geniuses of the United States, 70 percent 
have suffered suicide, 70 percent— 


well— 





70 percent have suffered suicide, insanity, died of harassment (25 percent). 


What is your authority for that? 

Mr. Sterner. My authority here—that is why I was searching this 
page when you first mentioned this—this gets back, and the page is 
not mentioned, but here it starts from the top. ‘Benjamin Franklin, 
Fulton’’—I am sorry, I don’t have the page here. 

Senator O’Manonry. What page? The pages are not numbered. 

Mr. Sterner. The pages are three sheets forward from the back, 
starting with Benjamin Franklin, Fulton, Whitney. That is my 
source. They come largely from Mitchell Wilson’s book, and I have 
been searching for something like this for about a year, because I 
know the harassment that an inventor takes is extremely great. And 
I think, for example, that Armstrong had been fighting in the courts 
for a long time—— 

Senator O’Manongy. I see. You have gathered a lot of informa- 
tion here, and you have not taken the time to coordinate all of it; but 
your conclusion, the one that you wish to leave with this committee, 
is that in Russia the Government is pursuing an incentive policy to 
stimulate the development of new inventions and discoveries; and that 
in the United States, because of our failure to do so, a very large per- 
centage of inventors have not made any profits out of their inventions, 
but others have. 

Mr. Sterner. Others in other countries? 

Senator O’Mauoney. No; but others have made profits out of the 
inventions of those of the original 

Mr. SterNErR. Oh, very definitely; yes, sir. 
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Senator O’Manonny. And you believe, therefore, that Congress 
should pass a bill which would have the effect of stimulating invention. 

Mr. STERNER. Stimulating inventors to make inventions. 

Senator O’Manonny. To make the inventions. 

I think with that general conclusion, the committee will agree with 
you. That ought to bedone. Our problem is to find out how to do it. 

So if you have any suggestions with respect to the pending bill, we 
will be very glad to have you present those. 

Mr. Sterner. The next point on amending 2383 would be on a 
retroactive clause, and that is highly important for a moral reason: 
First, because if a man has invented a product that has been used 
successfully for defense, he should be paid, whether it was done in 
World War II or World War I, for that matter. 

Also, we need that experienced man just like we need an experi- 
enced man to run the Treasury Department of the United States. 

Furthermore, during the war, great stimulation was made in mining 
of zinc, lead, and other products, by giving a retroactive clause in 
very many particulars, possibly a dozen different particulars, of paying 
retroactively. 

And they stimulated the effort of the production of minerals very 
decidedly. And you can also increase the production of inventions 
by paying retroactively. 

Senator O’Manonny. Well, your statement that many inventors 
in the United States have really never been actually compensated for 
what they did and for what they contributed is sustained by evidence 
that has been produced in the hearings in the House, before the House 
committee, by Mr. John C. Green of the National Inventors Council, 
who, on page 9 of the hearings on this very bill, during the period from 
May 24 to June 13, on page 9 said: 

So they made a little unofficial survey, particularly of the 100 inventors whose 
ideas were known to have been used, and to the Council’s astonishment and, I 
should say, dismay, they found that only one inventor out of all of that number 
actually was compensated. 

That in the conclusion to which you have come, out of vour long 
studies. 

If you will, therefore, sometime in the future, make any suggestions 
from a reading of this bill by which it can be improved, we will be very 
glad to hear it. But because we have a great many other witnesses 
here, and we are trying to conclude the hearing, I think we ought to 
hurry along now, if you do not mind. 

Mr. Sterner. Fine. Thank you very much. 

Senator O’Manonry. You may present by written statement any 
additional facts you want to give. 

Mr. Green. Mr. Chairman, I might suggest that there are two 
witnesses here from out of town, Mr. William Ballard, representing 
the National Association of Manufacturers, and Mr. Wilford from 
Marion, Pa. 

I am wondering if 

Senator O’Manonry. Mr. who? 

Mr. Gren. He is not on the list, but has been added this morning, 
sir. 

Senator O’Manoney, Is Mr. Harris here? 

Mr. Harais. Yes, sir. 

Senator O’Manonny. You have been waiting all this time. Is it 
agreeable to you? 
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Mr. Harris, I am in no hurry, sir. I would like to provide some 
rebuttal that you asked Congressman Crumpacker for. 

Senator O’Manonegy. Yes. 

Then we will call Mr. Ballard. 

Mr. Green. Mr. Ballard? 


STATEMENT OF WILLIAM R. BALLARD, ADVISER TO THE 
COMMITTEE ON PATENTS, NATIONAL ASSOCIATION OF 
MANUFACTURERS 


Mr. Bauiarp. Gentlemen, | have a prepared statement and, with 
the permission of the committee, I will read that first. I think it 
will conduce to speed. 

Senator O’Maunoney. Thank you very much, sir. 

Mr. Bauuarp. My name is William R. Ballard, adviser to the 
committee on patents of the National Association of Manufacturers, 
and I am speaking today for that association. 

As you may know, the NAM is a voluntary organization of more 
than 21,000 manufacturers, 83 percent of whose members have less 
than 500 employees each. We represent a cross section of American 
industry, including in our membership manufacturing companies of 
all sizes. 

Senator O’Manonrey. May I interrupt to ask vou, at that point, 
where you reside, Mr. Ballard? 

Mr. Bauuarp. I reside in New York. It you want my home 
address —— 

Senator O’Mauoney. Your office address. 

Mr. Ba.tuarp. Two East 48th Street. 

Senator O’Manoney. You have an office with the NAM? ; 

Mr. Bauuarp. I have not. I am a lawyer of 50 years’ experience 
in patents. I am retained by them to serve as their—— 

Senator O’Manonery. And your home address is what? 

Mr. Bautuarp. My home address is 3415 74th Street, Jackson 
Heights, New York City. 

Senator O’Manoney. Are you still actively engaged in the practice 
of law? 

Mr. Bauuarp. I am not any more, except for the NAM. 

Senator O’Manonry. Where have you practiced law? 

Mr. Batuarp. Well, I was for 27 years with the American Telephone 
& Telegraph Co. The latter 8 years of that time I was the general 
patent attorney for the Bell System. 

Senator O’Manonery. You have had a lot of experience. 

Mr. Bauuarp. I was 30 years in the Patent Office. 

Senator O’Manoney. Before that? 

Mr. Bauuarp. Before that. And after being retired, I was patent 
attorney for a small manufacturing concern in New York, and repre- 
sented individuals in the office in soliciting applications. And that 
is about the size of it, I guess. 

Senator O’Manoney. What do you think now, may I ask, before 
you go on with your statement, is the chance of the small inventor 
without capital, but with good ideas, to get his patent used, and to 
profit by it? 

Mr. Batuarp. I am glad you put the words ‘‘good ideas’’ in it. 

Senator O’Manonry. Of course. 

84132576 
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Mr. Bauuarp. | think with that qualification, his chances are 
nowhere near as bad as it is commonly reported. 

I know of an inventor who became quite famous and very rich, who 
started out as a schoolboy and didn’t have any money. 

Senator O’Manoney. We all started out as schoolboys. 

Mr. Bauiarp. He got one of the best New York City patent 
attorneys to back him, on the chance that it would turn out well. 
And where a man has a good idea, that usually happens. Either he 
has a friend or some resource that will back it. 

Of course, 99 percent of the ideas that come to you casually are not 
worth much. 

I myself have prosecuted applications for impecunious inventors, 
and I have done it for nothing, and I have done it for almost nothing 
in cases where it seemed to me reasonable. 

Senator O’Maunoney. Did any of these succeed in a very—— 

Mr. Batiarp. None of them ever rocked the world. I was doing it 
gratuitously. 

The bills under consideration, H. R. 2°83, as passed by the House, 
and S. 2157, are intended to encourage in ention for defense purposes 
by providing inducement to inventors in this field. The bills are 
essentially the same, as each sets up an cowards board; the House 
bill constitutes the National Inventors Council under the Department 
of Commerce as a board, while the Senate bill provides a board under 
the Department of Defense. 

This association strongly favors measures which will encourage our 
people to devise and bring to the Defense Department suggestions for 
strengthening our national defense. We believe that unless we enlist 
the ingenuity and resources of individuals and private enterprises in 
this task, we shall inevitably fall behind. 

In recent years, the Government’s treatment of inventors in this 
field has, in general, been such as to discourage, rather than encourage, 
the efforts of inventors along this line. Even as to patented inventions, 
the Government’s effort has been to drive down royalty payments to 
the minimum, or to eliminate them entirely. This, we believe, is 
pennywise and pound foolish. 

The policy position of the association on this point reads as follows: 

The United States Government should recognize the importance of adequate 
financial incentives to those who contribute inventions or other technical infor- 
mation used in the national defense. To this end the Secretary of Defense should 
be authorized and encouraged to pay fair and reasonable compensation for any 
lawful discolosure to the Department of Defense of any useful invention or other 


technical information that is as a result of such disclosure used or caused to be 
used for defense purposes by the Department of Defense. 


I might interline there that position has been through all the com- 
mittees of the association, and adopted by the board in due course. 

As this statement indicates, we believe that the Secretary of Defense 
should ‘‘be authorized and encouraged” to pay fair and reasonable 
compensation for ideas received and used in national defense, just as 
he does now for equipment or services so used. 

The Defense Department already has procurement officers whose 
business it is to know what the Department can use to best advantage 
and to buy it at a fair price. 

Of all available people, these men are best equipped to know the 
worth to the services of inventions or technical information received. 
And they are in a position to negotiate for a fair periodic payment, in 
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the nature of a royalty, which will reflect both the inherent value of the 
contribution and the period over which its use may prove to extend, 
just as is done in private industry. 

The fact that inventions or technical suggestions brought to the 
Department will be embodied ordinarily in physcial equipment which 
must also be paid for as such, will not prevent the procurement officer 
from assessing the fair value added by the new ideas embodied. In 
fact, these same procurement officers did just this when the Royalty 
Adjustment Act, now repealed, made it their duty to do so. 

What we need is a reversal of the present attitude of procurement 
offices in relation to improvements offered and used. 

The intention of the bills under consideration is commendable. 
However, they put the duty upon a board expected to accomplish the 
end by making cash awards after the fact. We doubt if this would do 
much to encourage the kind of effort we need. It is an attempt to 
relieve the symptoms of discouragement rather than to remove the 
cause. 

Such a board would have to try to assess the value of contributions 
in a wide variety of technical fields; and would be faced with the well 
nigh impossible task of assigning cash values to them as of a given time. 
The difficulty of doing this was well stated by Dr. Robert E. Wilson, 
chairman of the board of Standard Oil Company (Indiana). Com- 
paring the self-adjusting nature of royalty or profit rewards as under 
patents, with the cash award idea, he said: 

The alternative of trying to determine the fair cash value of an invention, how- 
ever, would be about the most impossible task a government could undertake; it 
would involve, first, appraising the degree of novelty and value of the inventor’s 
contribution before knowing what other inventors may be doing in the same field, 
and second, appraising industrial trends many years in advance and deciding 
whether or not, and how soon, some other and better invention will supersede the 
one in question. Such a task would give pause to a combination of judge, seer, 
and prophet, and such a man would be too wise to undertake the job. 

Senator O’Manoney. Even for a fee? 

Mr. Bautuarp. We urge that the committee so amend the proposed 
law as to make it the duty of the Secretary of Defense to encourage 
invention for defense by negotiating for and making adequate current 
payment for inventions or technical information brought to and used 
by the services. 

The bill might well open with a statement of policy which would 
make it clear that in negotiating for payment in such cases, the Secre- 
tary’s objective should not be to drive the price down to the lowest 
point possible by reason of the overpowering bargaining position of the 
Government or by threat of recourse to its emergency powers under 
title 28, United States Code, section 1498, but rather, to reach agree- 
ment on such just and fair compensation as might reasonably en- 
courage further inventive effort in the defense field. 

In this field, even one good invention may save us thousands of 
lives and millions of dollars in time of emergency. It is not a place for 
penny-pinching or short-sightedness. 

As Dr. Wilson also said: 


If Government will let the old incentives of hope for profit and for individual 
advancement get back into full operation, you may be confident that our free 
enterprise system will far outstrip its past achievements in the field of research 
and invention. 
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If the general run of cases are taken care of by the Defense Depart- 
ment officials in the way here suggested, it might be well to have the 
cases found especially difficult to adjust, go to the National Inventors 
Council acting as a sort of board of arbitration. 

For these relatively few cases it would then have the benefit of the 
divergent views of both the contributor and the procurement officer 
concerned. 

Senator O’Manonery. Let me ask you first, Mr. Ballard, where may 
these quotations from Mr. Wilson be found? 

Mr. Bauuarp. Well, I have the sources, and I will furnish them. 

Senator O’Manoney. All right, please do. 

Mr. Ba.uarp. The first one was made in an address in Chicago, 
1 Soe to the National Meat Packers Association, an odd enough 
place. 

The second 

Senator O’Manoney. We are investigating the meat packers. You 
had better let us have the address. [Laughter] 

Mr. Bauiarp. The second one was made at Princeton University. 

Senator O’Manonry. I am sure we can get those speeches. 

Mr. Bauuarp. I think I have the dates and times, and I will put 
them in. 

Sennen O’Manoney. If you will furnish them for the committee, 
please. 

Mr. Batuarp. I will be glad to do so.* 

Senator O’Manongy. Do I understand you in substance to be 
recommending to the committee that instead of allowing the National 
Inventors Council, after the event, to determine what sort of an award 
should be given to a contributor or an inventor who has furnished an 
idea that has been used, to reward, you would have the Secretary of 
Defense authorized and directed to enter into contracts with persons 
competent in their fields to seek out inventions and suggestions to be 
used for the defense? 

Mr. Bauuarp. Not to seek out the inventors, but the inventors come 
there and make application in accordance with the general provisions 
of this bill, and then it should be the duty—— 

Senator O’Manonery. Of course, you did not say what you meant. 
If you look on page 4—that is why I am asking you the question— 
page 4, the second sentence: 

We urge that the committee so amend the proposed law * * * 


And you may have meant the bill. Man 
Mr. Ba.uarp. Well, it is a proposed law in the shape of a bill; is 
it not? 
Senator O’Manoney. The proposed law, all right. 
* * * as to make it the duty of the Secretary of Defense to encourage inven- 
tion for defense by negotiating for and making adequate current payment for 
inventions or technical information brought to and used by the services. 
Now, that sentence does not even hint at the identity of the per- 


son with whom the contract is to be made or to whom the payment 
is to be made. 





*EDITOR’s NOTE.—The first quotation is from a speech given on October 30, 1930, before the 40th annual 
meeting of the National Meat Institute, at Chicago, Ill. The second is contained in an address given at 
Princeton University on October 4, 1946, on the subject of Incentives for Engineering Research. 
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Mr. Bauuarp. No, but it does identify that it is to apply to in- 
formation brought to them and used by them. 

Senator O’Manoney. I know, but what I want you to tell us, if 
you will, with whom or to whom the Secretary of Defense shall make 
the contracts for adequate current payments for inventions or tech- 
nical information. 

Mr. Bauuarp. The procurement officers. I mention this, just 
exactly that, on page 2. 

Senator O’Manonery. No; you don’t mean that. I am not mak- 
ing myself clear. I will take the blame for it. 

‘Let’s read the sentence again: 

We urge that the committee so amend the proposed law as to make it the duty 
of the Secretary of Defense to encourage invention for defense by negotiating for 
and making adequate current payment for inventions or technical information 
brought to and used by the services. 

Now, with whom will he negotiate? 

Mr. Batiarp. The man who brings them will negotiate with the 
contracting officer. 

Senator O’Manoney. No, the Secretary of Defense, you say, to 
encourage invention by negotiating . 

Now, ‘he does this through the procurement officers 

Mr. Batrarp. That is right. 

Senator O’Manoney. With whom will he negotiate? 

Mr. Batuarp. He will negotiate with those who bring to the serv- 
ices inventions or technical information that they find they can use. 

Senator O’Manonery. Will that be the inventor, or will it be a man 
who is acting as a salesman? 

Mr. Bauuarp. Well, I think it would always be the inventor. 

Senator O’Manonery. Do you think we should make it clear that 
it should be the inventor? 

Mr. Batuarp. I do, but I think the bill makes it pretty clear. I 
would like to refer to that. 

Senator O’Manonry. Well, in my questions of Congressman 
Crumpacker, it was clear that it did not mean the inventor. 

Mr. Bauuarp. It says in the Senate bill, if I may refer to that 
conveniently, on page—— 

Senator O’Manonry. What number is that? 

Mr. Batiarp. That is 2157. It is nearly the same as the other one, 
but I happen to have that one marked. 

On page 4 it says: 

That the Board— 
now, of course, it will be the Secretary of Defense under our plan— 


may promulgate such rules and Seetee not inconsistent * * * as may 
be required in the performance * * 


Then on the next page: 


The applicant * * *. Such application or recommendation may be filed 
upon information and belief, and shall contain a statement concerning the nature 
of the contribution, (2) the ownership thereof * 

Senator O’Manonry. Well, that means, ieee that a person who 
is not the owner may make the application. 

Mr. BatuarD. Quite so, but—— 

Senator O’MAHONEY. Why? Why should he? 

Mr. Ba.uarp. Well, it may be that the man who invented this 
actually was in the last century and long dead, and he cannot bring 
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it in. But here is a man who, by a good deal of research, has dug it 
up. He cannot say he is the inventor of it, but he can say, “Look, 
here is a thing that will save millions of dollars. How about using it.” 

Senator O’Maunoney. All right, now, what would you do about 
compensating the man who actually invented the idea? 

Mr. Bauuarp. Well 

Senator O’Maunoney. In other words, is the contributor, the man 
who says, “Look, I found Mr. X has an awfully good idea, and you 
ought to use it,” and can he make a contract with the Secretary of 
Defense and get paid for it without having the inventor paid? 

Mr. Bauuarp. If they find out where the ownership of this thing 
is, that is, who made the invention, then they will know and can judge 
whether to pay anything at all to the fellow who brings it in, or 
whether to divide it between them or give it all to the inventor. 

Senator O’Maunoney. Like you, I am a lawyer, you see. 

Mr. Bauuarp. Yes. 

Senator O’Manoney. And, like you, I know that all lawsuits arise 
from the failure of the drafters of laws to make the language of the 
law clear. 

Now here we have in the bill to which you refer, S. 2157, section 3 
giving the definitions, and I think you will agree with me that the 
definitions I am about to read to you are not clear. [Reading:] 

Sec. 3. As used in this Act, (a) the term “contribution” means any inventive 
contribution which is used in the national defense of the United States and which 
is not subject to the provisions of the Atomic Energy Act of 1948. 

Can you tell me what that means? What is “contribution” as 
that definition says? 

Mr. Bauuarp. What is an inventive contribution? 

Senator O’Maunoney. Yes. 

Mr. Bauuarp. I pass, sir. I cannot do it. 

Senator O’Manonry. Then we are asked to write a law which 
defines ‘‘contribution” as an “inventive contribution,” and ends there. 
That is not good law; is it? That is full of lawsuits; is it not? 

Mr. Batuarp. I am afraid it is, and I think perhaps you can find 
better language. I did not come here prepared to rewrite the details 
of this law. I don’t hold any brief for its form at present. 

Senator O’Manoney. I want to be sure, and that is why I am 
asking you these questions, you see, that you are not endorsing this 
vague language in the bills before us. 

Mr. Bauuarp. By no means. I am not. 

Senator O’Manonery. Well, do you believe that the Secretary of 
Defense, in making these contracts for the purpose of paying adequate 
ae oagen for inventions or technical information brought to and used 

v the services, should be required to take into consideration in those 
negotiations and in the contract made, the rights of the inventor? 

Mr. Battarp. I do. 

Senator O’Maunonny. And the owner? 

Mr. Bauuarp. I do. If the rules that they can make don’t take 
account of it, I think they should. 

Senator O’Manonry. Would it be possible to encourage further 
inventive effort in the defense field if that were not done? 

Mr. Bauuarp. Well, I am afraid it would not encourage much, and 
that is the whole purpose here, is to encourage them, I agree with 
you about that. 
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Senator O’Maunoney. So that you believe that the bills ought to be 
rewritten so as to make it clear that the reward will go to the inventor 
as well as to the salesman or his heirs or assigns? 

Mr. Bauiarp. Suppose he is dead, say he is centuries dead; that 
can happen. 

Senator O’Manoney. That is another matter. He may have heirs. 

Mr. Bauuarp. If they will find out the ownership of the invention, 
whoever is doing this negotiating 

Senator O’Manoney. Well, of course, the exclusive period of owner- 
ship may have long since passed. 

Mr. Bauuarp. Very true, and they should have some judgment 
and apply for judgment. 

Senator O’Manoney. On page 3 you say: 

The fact that inventions or technical suggestions brought to the Department 
will be embodied ordinarily in physical nen which must also be paid for as 
such, will not prevent the procurement officer from assessing the fair value added 
by the new ideas embodied. 

Do I correctly interpret that sentence to mean that you intend this 
award to be paid not only for inventions but for technical suggestions 
which maybe are not subject to patents? 

Mr. Bauuarp. That is the intent, as I read it, of the resolution 
passed by the National Association of Manufacturers, and there was 
some discussion about that. A sample case was stated to them at 
their meeting. There was a fellow who suggested first the putting of 
a bulldozer front on a tank in the invasion of Flanders; and, by golly, 
it enabled them to go right through those hedgerows and, without it, 
they probably would never have got through. 

Now, as a patent attorney, I would say that is not a patentable 
invention, but it is a very valuable technical suggestion, and I think 
the fellow who suggested it ought to have gotten something for it. 

And there would be, of course, hundreds of others who would say 
all the way up to inventions. 

Senator O’Manoney. I marked up that paragraph where you stated 
the policy of the National Association. Let’s read it. It is on page 2. 
[Reading:] 

The United States Government should recognize the importance of adequate 


financial incentives to those who contribute inventions or other technical informa- 
tion used in the national defense. 


Now, that is much broader than the inventor himself; is it not? 

Mr. Batuarp. Well, I think it is. It think it is broad enough 

Senator O’Manoney. You think it ought to be? 

Mr. Batuarp. I think it ought to be, because it includes the case 
of a fellow who digs up a 200-vear-old idea and brings it in. 

Senator O’Manoney. Let’s go on. 

To this end the Secretary of Defense should be authorized and encouraged to 
pay fair and reasonable compensation for any lawful disclosure to the Department 
of Defense of any useful invention or other technical information that is as a 


result of such disclosure used or caused to be used for defense purposes by the 
Department of Defense. 


Now, the word ‘lawful’ there has some vital significance. What 
is a lawful disclosure? May a person who is not himself the owner or 


inventor of a process make a lawful disclosure for which he should be 
paid? 
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Mr. Bauuarp. I think he might make a lawful disclosure although 
not the inventor. He might do it as an assignee of the fellow who 
invented it, who says ‘You can take it if you can sell it.” 

On the other hand, it may be an unlawful disclosure if it corresponds 
to the case of a man in a manufacturing concern who steals the know- 
how of his competitor by hiring away a man. 

I should say that was distinctly unlawful. 

Senator O’Manonry. Do you wish the committee to understand 
that the National Association of Manufacturers are recommending 
to the committee that the bill be so drafted as to make clear that the 
person making the disclosure must fully and completely show that he 
is acting lawfully and is not depriving any inventor of his rights? 

Mr. Bauuarp. I| think that is implied by the position, and I think, 
certainly think, the bill should be so drawn. 

Senator O’Manoney. One thing that is clear in your recommenda- 
tion is that the bargaining agent ‘for the Gover nment should not be 
guided by an attempt to get the disclosure or the invention for the 
smallest possible price, but, rather, that the purpose should be to 
seek just and fair compensation which would provide an incentive for 
further research or discovery. 

Mr. BaLiarp. Quite so, Senator. 

Senator O’Manonry. How would you define “fair and reasonable 
compensation’? 

Mr. Bauuarp. Well, I tried to define that a little in the statement 
on page 3—page 4. Of course, it is not possible to define it in a 
mathematical sense, but what we should keep in mind here is that 
our whole purpose is to encourage invention, and that unless we fix it 
so that we do encourage invention, we might as well just quit here. 

Senator O’Manoney. Of course, the sad thing, Mr. Ballard, is that 
a review of technological developments during this half-century, plus 
6 years, through which some of us have lived, have been the result of 
war and have not been the result of peace. 

The airplane would never have reached its present state of perfection 
if it had not been for the necessity that the nations had to develop 
the airplane as a means of war. 

Mr. Bauuarp. That is very true. However 

Senator O’Manonry. Now then, should this legislation be geared 
to war? Why should it not be geared to peaceful development as 
well? 

Mr. Batuarp. It should, with this limitation, I might say, at the 
outside, that this is for the Defense Department. The Defense 
Department, properly operating, is a means of peace, as we all know. 

Now, these inventions that you refer to 

Senator O’Manonry. That, I think, is 

Mr. Batuarp. We hope. 

Senator O’Manoney (continuing). It is a rationalization which 
military men have historically indulged in. War is the way to get 

eace. 
x Mr. Bauuarp. But about the source of inventions, not war, but 
sometimes preparation for war could be. The inventions that come 
out of war are tremendous, and they are breathtaking sometimes, 
but they are not the only source. 

Back in the Middle Ages, for a thousand years we didn’t get any 
invention, practically none. The man in 480 lived just like the man 
in 1480. Nothing changed. 
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But even in that period, when there was no invention and no 
inducement to invention, we find there were inventions of a sort in 
the field of war. 

Why? Because there was always the hope that the crown would 
recompensate the fellow who brought it in. 

Now, happily, today we have inducements outside of war. 

Senator O’Manoney. I will say this to you off the record. 

(Discussion off the record.) 

Senator O’Manoney. Do members of the staff have any questions? 

Mr. HoLLtapauGnH. Just one, sir. 

As I understand your statement, you are in favor of the Government 
giving incentives to contributions. Do I correctly interpret your 
paper to mean that you are opposed to the Council, the National 
Inventors Council, making the award? 

Mr. Bauuarp. I am, for two reasons: 

First, because—well, for three reasons. 

First, because they are not equipped to do that. It is a terrific job. 
It covers a wide field of technical information. 

In the second place, it is an “after the fact” plan. By that I mean 
that the invention awards we hear in England, under their board and 
their plan, would come after the use had been completed or was 
practically over. Then they would find out what it was worth. 

Now, I say to you, if our patent system offered no better induce- 
ment to invention than the promise that some day, after the thing had 
been used for the public, the fellow would get a cash award maybe, the 
patent system would have failed. 

You cannot do it on that basis. The reason the patent succeeds so 
well is that it gives the fellow who makes the invention a chance from 
the beginning to cash in on it. 

Mr. HotuasauaH. I see. Well now, getting back, though, to this 
other method of payment or making the award of which you speak, 
and you mentioned procurement officers, would you say and am [ 
correct in interpreting that to mean that you would have the procure- 
ment officer determine what the award would be? 

Mr. Ballard. Oh, yes. 

Mr. Houtiasavuenr. That is all, sir. 

Senator O’Manonry. No; you do not mean that. 

Mr. BaLuarp. Well, I mean he should negotiate. 

Senator O’Maunonry. Yes. That is what you meant. 

Mr. BaLuarpb. I mean negotiate. 

Senator O’Manonery. Well, negotiation means give and take. 

Mr. Bauuarp. I take back the word ‘‘determine,” then, with your 
permission. 

Senator O’Manonery. We will strike that from the record. 

Mr. Bauuiarp. All right. 

Mr. HotuanauGnH. That is all, sir. 

Senator O’Manoney. All right. 

Mr. Kincore. Mr. Ballard, I wondered at this: I believe the record 
shows that the National Inventors Council handled some 300,000 
ideas in the Second World War. Secondly, the Council is made up 
of people who have engineering and scientific experience, possibly a 
little more than most of the procurement officers, whose interests and 
training might be more in the business field. 
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I wonder—is it this business aspect of these awards which suggests 
to you that the procurement officers will be the proper people to 
negotiate, to establish an evaluation? 

Mr. Bauuarp. I think I might answer that yes, with this under- 
standing: that if you made an invention in oil-cracking or anything, 
and you wanted to get paid for it, you would take it to the oil com- 
pany. 

Now, of course, they may have one of their experts look at it, but 
you are going to negotiate with a businessman and make a deal with 
him if you can. 

Mr. Kitcorr. How would a businessman be able—as I understand 
it, the second point in the position of the NAM is something in the 
nature of a patent subsidy, in other words, prepayment, a subsidy for 
inventors. How would a business man be able to make that evalua- 
tion any more accurately than a scientist? 

Mr. Batuarp. Well, I think— 

Mr. Kitegors. I mean for the payment for past things, there is a 
point there; but for the prepayment which is your second point, how 
would a businessman be better qualified? 

Mr. Batuarp. He is not better qualified to judge the technical 
value, I agree with you. But the services are full of scientific men. 
If the businessman in the oil company you go to wants advice on it, 
he goes to his technical staff, of course, and be says, ‘‘“How about this?” 
And pretty soon he comes back and be deals with you and makes a 
deal for 5 percent, or whatever it is. 

There is no reason why the Defense Department cannot do the 
same thing. 

The point is, I think, to get the payment started when the use 
starts, on a current basis; then John Jones down the street comes in 
with a better one, and that drops out. 

The Government is not stuck with a long payment any more than 
the oil company would if they dropped this thing. This 300,000 we 
are speaking of that was handled by the National Inventors Council 
were handled only in this sense, that they passed along, I think it was, 
about 5,000 out of the total, to the departments. 

And in handling them that way, they did not have to be very 
accomplished scientists, although they had some very fine men on 
the board. 

It is a big difference knowing what a thing is and knowing what it 
is not, if you understand what I mean. Thousands of these would 
come in that you had to look at. Any intelligent man, business or 
scientist, could pass right out into the discard at once—— 

Mr. Kixieore. I have one more question referring to the business 
of the man who discloses the idea or the inventor. 

Mr. Bauuarp. Yes. 

Mr. Kitcore. Suppose a situation exists where the inventor, 
possibly Senator Dirksen’s friend, simply refuses to make the dis- 
closure to the Government. Another person, by lawful means, ac- 
quires the knowledge. He makes the disclosure. 

Is there any justification for the payment of Federal funds to this 
inventor who developed the concept but is unwilling to disclose it 
to the Department of Defense? 


Mr. Batuarp. Help me a little about the man who makes the lawful 
disclosure of this. 
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Mr. Kixeore. But is not, in fact, the inventor. 

Mr. Batuarp. How does he get to be the lawful discloser of that? 
I am stuck a little on that. 

Senator O’Manoney. Mr. Kilgore, that could not be made, the 
concealment could not be made, because the inventor in Senator 
Dirksen’s case who did not let him into the kitchen, he had no patent, 
because he would have had to disclose to the Patent Office what the 
device was, and you cannot by any means of procedure, of which I 
have any knowledge, exercise the right of eminent domain over a 
man’s mind or his thoughts. 

Mr. Kriigore. I am considering the case where a man lawfully 
acquires the knowledge of an invention, and the true inventor, possibly 
because of prejudice or some other reason, simply declines to Machine. 

Mr. Bauiarp. Then he cannot lawfully disclose someone else’s 
idea. If the inventor says “no,” it is not lawful for him to do it. 
If the inventor says “‘yes,” he says it for some sort of a consideration. 
Perhaps he is paying off a debt to this fellow. 

Senator O’Manoney. I think that is clearly your recommendation, 
that the disclosure must be lawfully made. 

Mr. Bauuarp. That is right. 

Senator O’Manoney. The bill before us places a premium upon 
the other thing. On page 7, in subparagraph (f) of section 7, we have 
this remarkable paragraph: 

It shall not be necessary that the contributor own the inventive contribution 
or possess any property interest in it in order to be eligible for an award. But 
the Council may consider as an additional factor potential claims by others for 
the same contribution, though similar contribution, in determining the amount 
of award, if any. 

That first clause is tantamount to a statutory license to somebody 
to steal an inventor’s idea and convey it to the Department and get 
a reward. 

I much prefer, may I say to you, Mr. Ballard, your own suggestion, 
that the Secretary of Defense should be required, and Congress should 
make it his duty, to negotiate incentive contracts of some kind or 
another, with the proper person. 

Mr. Bauuarp. Well, I ‘think the matter of ownership and the 
rightful disclosure should be pertinently spread on the record, no 
matter what language we use in the bill. 

Senator O’Manoney. Yes. Are there any other questions? 

I am trying, if possible—and I am putting roadblocks in my own 
way —to finish this hearing before we adjourn for lunch. 

Mr. Batuarp. I thank the committee very much. 

Senator O’Manoney. We are very much indebted to you, Mr. 
Ballard, for a very interesting and stimulating presentation. 

Mr. Green, you said there was another out-of-town witness. 

Mr. Green. Mr. Wilford is next. 

Senator O’Manoney. All right, Mr. Wilford. 


STATEMENT OF E. B. WILFORD, INVENTOR, REPRESENTING THE 
CONVERTIBLE AIRCRAFT PIONEERS 


Mr. Witrorp. I am an inventor and an encourager of inventors, 
and I also represent the Convertible Aircraft Pioneers, of which I 
am founder and executive secretary, which consists of about a hundred 
of the creative designers, pilots, and engineers in the aircraft industry. 
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I would like permission to submit a written statement on the in- 
centives necessary, and I will confine my remarks to the changes which 
I feel will help this bill. 

Senator O’Manoney. Do you have a written statement? 

Mr. Witrorp. Yes. There are a few changes I would like to make 
in it, if 1 could mail it in. 

Senator O’Manoney. Very well. It will be so ordered. 

(To be forwarded to the committee for its files.) 

Mr. Witrorp. The first and most important one under this point 
which Congressman Crumpacker brought out, I would like to see the 
words ‘‘natural person’”’ changed to “‘natural persons,’’ because there 
might be two inventors, coinventors, and those who assist him in 
bringing the invention before the Department. 

That would clear up the point which has been brought up several 
times. It puts the inventor in the first spot, or the inventors and those 
who assist next. 

Senator O’Manonry. Do you want those all to be natural persons, 
too? 

Mr. Witrorp. Well, that is something for the lawyers. I am not 
a lawyer. It may be a small company or scientific group. 

Senator O’Manoney. Well, one of the great difficulties in dealing 
with the—— 

Mr. Witrorp. Or you could say those who assist, those people or 
corporations or organizations which assist. Try to keep the individual 
paramount 

Senator O’Manonry. You have answered my question—keep the 
individual paramount. 

Mr. Witrorp. Keep the individual paramount. 

Senator O’Manonry. All right. 

Mr. Wixrorp. But those that assist—certainly salesmanship is 
sometimes worth more than 5 percent. Sometimes it is worth 30 
percent, as lawyers well know. 

The next and most important thing is this matter of retroactiveness— 
and I want to give just one example. 

At the present time, our association, Convertible Aircraft Pioneers, 
have initiated with the Government over the last year—since 1949— 
the idea of getting up and down and flying fast, sometimes called 
convertiplanes, V. T. O airplanes, S. T. O. airplanes, and it is the 
hottest subject in aviation because it allows dispersion of our Air 
Forces, particularly the Defense Command and the Tactical Air 
Command, from the airfield. You can have a bunch of fighters 
anyplace you have gasoline, and can defend this Nation from that 
spot. 

Ott all our airfields were knocked out in an atomic attack, converti- 
planes and types similar could still keep our Air Force operating. 

The Army is hoping to make itself completely airborne through this 
type of aircraft, and those who had initiated this art are not doing the 
development work mainly because the designers do not have the 
facilities or else they have been forced to work for other people to get 
ahead. Those creative people are the people that should be compen- 
sated, not only the production companies. 

The patents—there are probably some 300 patents in this field—and 
it certainly is a subject which will come up for awards at a future date. 

I would like to see under a, paragraph 11, written so that does not 
limit the bill to suggestions made after the time of the act, but to 
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suggestions made after the time of the act and those under develop- 
ment or in use at the time of the act, so that would include anything 
basic that is in development or in use. 

I mentioned this to Congressman Crumpacker when he was going 
down the hall. I asked him how it happened that we didn’t take care 
of the people that had ideas in basic things, in process. And he said 
that was discussed, and the House committee had not looked with 
favor upon it without some limitation. 

But I think you should look with favor upon a degree of retroactive- 
ness, at least things that are now under development. 

The third thing I would like to say is this: I would like you to in- 
clude the thought that the Association of Manufacturers have in their 
statement, that is, that the patent attorneys, the contracting officers, 
the Secretaries of the services, and the Secretary of Defense, have the 
right to employ inventors during the time of development. 

At the present time the Department of Defense has no way of in- 
cluding the inventor or the designer in a development. Let’s say it is 
a guided missile, and they have to give it to Convair; and yet the idea 
which Convair is put to work on was suggested by an individual or a 
small group. That fellow is forced to do 1 of 2 things: Either go to 
work for Convair or wait until his patents are infringed if any when 
production is established and his patents issued. 

I would like to see that the Department of Defense has a right and 
does tie the inventor with the development, because that will speed 
development and save a great deal of time and expense in develop- 
ment. 

Too often the child is taken from the mother before it, the idea, is 
perfected, and the Department of Defense should have the power and 
in some way, if possible, if an appeal to the National Inventors Council 
were possible, it could be made mandatory that the inventor be kept 
close to his baby while the millions or hundreds of millions are being 
spent on it. 

Those are the three suggestions I have. 

First, that the individuals be kept paramount, but compensation 
also would flow to those who assist him. 

Second, that it be made retroactive to those ideas which are basic 
and under development at the time the act is passed. 

Third, that the National Inventors Council be a place where the 
inventor can appeal to in case the Defense Department does not treat 
him properly. 

I would like to say one more thing about aircraft. 

Today, with the B—52’s, which land at 150 miles an hour, and are 
truly war machines, and with the fighters, supersonic fighters, we are 
building, war is hurting the aircraft art. There is a rising feeling that 
safety in flying, particularly in short-haul transportation, helicopters 
to operate from the President’s farm to the lawn of the White House 
instead of going to the airport, and many other things in aviation, are 
looking to aircraft for peace, just like the Franklin Institute the other 
day had a seminar on “Rockets for Peace,’’ when they were talking 
about satellites and what we can find out about outer space through 
the rockets. . 

So I think all of us should press to this incentive to use the inventor, 
the designer, to further the institutions, the humanitarian institutions, 
of the social sciences, and not depend upon, entirely upon the neces- 
sities of defense to give us that. 
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Senator O’Manonry. There is much evidence in the country at 
large that the emphasis upon long-distance flights and stratospheric 
flights is bringing about a neglect of local communities and local trans- 
portation by air. People cannot go from town to town within 100 or 
200 miles because the airlines are geared from coast to.coast. 

Mr. Witrorp. Yes. We want to land on a pier in New York City 
or 30th Street Station in Philadelphia, the lake front in Chicago. We 
don’t want to waste that hour to travel to and from the airport to our 
home or office. 

Senator O’Maunonery. Are there any questions? 

No questions? 

Thank you very much. 

All right, Mr. Whiting. 


STATEMENT OF RICHARD WHITING, CHAIRMAN, COMMITTEE ON 


PATENT LEGISLATION, AMERICAN PATENT LAW ASSOCIA- 
TION 


Mr. Wuirinc. My name is Richard Whiting. I am a patent 
lawyer, and I am chairman of the committee on patent legislation of 
the American Patent Law Association. 


I am not appearing here today as spokesman for the association, 
because I find that there is a good deal of diversity of view in the 
association as to this type of legislation—not diversity of view, 
perhaps, as to the philosophy of the legislation but with respect to 
what our members would regard as properly drafted legislation. 

With respect to this bill, I suspect that many of our members 
would be against it because of the way it is drafted. 

I would, however, like to say a few words about my own personal 
opinion about the bill, which resulted from the study of it which our 
committee made last year, and after consultation with Mr. Ray 


Harris, I wrote a letter to the president of our association; and, if 
I may, I should like to read that. 


Senator O’Manonery. Very well, sir. 


Mr. Wuirtna. I have the following initial impression, I said, about 
this legislation [reading]: 


First, there seems to be a need to review the entire system of reimbursing 
persons within and without the Department of Defense for the use of their ideas 
in the national defense. With respect to patented inventions, the present system 
of reimbursing inventors by negotiation with the Department of Defense, fol- 
lowed, if unsuccessful, by suit in the Court of Claims, resulting first in. negotia- 
tions with the Department of Justice and, if unsuccessful, by trial in the Court of 
Claims, is time-consuming, expensive and otherwise notoriously unsatisfactory 
even with respect to inventions which are the subject of valid patents whicl. have 
been infringed. 

With respect to ideas which are not the subject of patents, there seems to be 
no adequate system for reimbursement, and perhaps in meritorious cases there 
should be, although the need for such extra patent remuneration requires careful 
investigation. 

Legislation of the nature of these bills under consideration does not fill these 
aeeds, and seems objectionable to me, both from the point of view of the inventor 
and from the point of view of the Department of Defense, for several reasons. 

1. With respect to inventions which are the subjects of valid patents, the legis- 
lation does not seem to take adequate cognizance of the Court of Claims procedure 
and seek to expedite it, but rather it seems to supplement that sytem with a 
secondary type of system relying on rewards as a sort of grace rather than legal 


right, and with duplication by the Department of Defense of the provinces of 
both the Patent Office and the Court of Claims. 
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I may be mistaken, but my impression of this bill is that its primary purpose 
is to pay money to the owners of bad patents. 

2. With respect to unpatentable ideas, the legislation does not adecuately deal 
with the subject because it is confined to the treatment of contributions within 
the scope of the fields contemplated by the Patent Office, namely, any art, ma- 
chine, manufacture, composition of matter, or any new and useful improvement 
thereof, without regard to any concepts not falling in these patentable cat’ gori’s, 
of which there may be many that have made valuable contributions to the na- 
tional defense. 

3. The legislation is very loosely drawn, and its interpretation is in many in- 
stances most obscure. 

However, merely to voice opposition to this type of legislation does not appeal 
to me as fully discharging the duty which the American Patent Law Association 
should, I feel, have toward the proponents of legislation in Congr’ss. Where 
legislation is regarded by the association as simply unsound in principle so that 
no substitute legislation on the same principle could be regard:d as acceptable, 
it would seem to me enough to voice the objection and let the matter rest. Put 
here there seems to be a matter that could well be the subject of b neficial legisla- 
tion if based on adequate investigation, adequate formulation of the rem di s, 
and proper draftsmanship in reducing those concepts to writing. 

As a constructive approach in aid to Congress, I would, therefore, like to pro- 
pose that the Congressmen in the Senate or House who are interested in sponsor- 
ing such legislation be advised by the association, through proper chann |s, that 
whereas the American Patent Law Association opposes legislation as now pro- 
posed on the subject of beneficial awards by the Department of Defense, it r cog- 
nizes the possibility of some need for legislation on the gencral subj ct of com- 
pensation to those who have contributed meritorious ideas to the Depart nent of 
Defense; that it believes, however, there is need for careful, factual inv stigation 
of the problem, both with respect to patented inventions and with rsp ct to 
ideas which are not of a patentable nature; and that it recommends: (1) A eare- 
ful, detailed investigation of the needs, both of inventors and of the Departm nt 
of Defense in these respects; (2) the formulation of proposed remedial policy 
which accurately fills these needs; and finally, implementation of that policy with 
appropriate legislation if found to be needed. 

Supplementing the factual investigation as to the needs of the Department of 
Defense and of inventors, there should, of course, be an appraisal of th: various 
laws now in effect as to the extent to which they do or do not met th situation, 
There seem to be many statutes baring on the problem. (a) Title 28, United 
States Code Annotated, section 1498, which is the 1910 act that makes the Gov- 
ernment liable for infringement; (b) title 31, United States Code Annotat d,s c- 
tion 6496, providing for the administrative settlement of claims short of suit in 
the Court of Claims; (c) section 3 of the Royalty Adjustment Act with resp: ect to 
which there seems to be some dispute as to whether in fact that s°ction of the act 
has been rep2aled; (d) title 35, United States Code Annotated, section 183, having 
to do with the use by the Gavernment of inventions with respect to which pat nt 
applications have been made secret; (e) section 506 of the Mutual 8 curity Act 
of 1954, title 22, United States Code, section 1758, dealing with transnission of 
ideas to foreign governments and a cause of action against the Unit d States 
Government on account of it; (f) Public Law 763, 83d Congress, establishing a 
beneficial awards system for Government employees as a whole. 


And superseding, I understand, legislation specific to particular Gov- 
ernment agencies. 


I should think the effect of this law wovld have a bearing on the proposec new 


legislation which would evidently afford a duplicate remedy to Governr ent 
employees. 


I realize the broad scope of the study I am proposing, and the fact that the 
chances of passing legislation are inversely proportional to the scope of its opera- 
tions. For this reason, Congress m ay be Ccisinclined to go into it, but still I don’t 
see how legislation even in a narrow field can be properly considered unless the 
consideration is against the background of the entire picture. 


As a result of that letter, Mr. Burns, who was the then president 
of the American Patent Law Association, took it up with some other 
patent lawyers, and the suggestion was made by some, and very 
favorably received, as I understand it, that there be established a 
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high-level committee of educators, scientists, lawyers, and Defense 
Department people, to look into this whole subject of reimbursement 
to inventors, to contributors of ideas which do not rise to the dignity 
of inventions, according to the patent statutes, and prepare as a 
result of that investigation a recommendation for the consideration 
of Congress. 

Senator O’Manoney. Has it gone beyond that stage? 

Mr. Wuirtrne. It has not gone beyond the suggestion, sir, so far 
as I know. All I can say about this—and, again I repeat, this is my 
own personal impression 

Senator O’Manoney. Surely. 

Mr. Wuitina (continuing). Is that there is an awful lot to be done 
in the field of adequate rermbursement by the Defense Department 
to inventors or to contributors for their ideas which are really well 
worth while. 

Senator O’Manonry. The testimony which this committee has had, 
and with respect to other legislation, reveals that during the wars in 
which this country has been engaged, in this century, many patent 
owners have gladly contributed their patents. 

Mr. Wurtinea. Oh, yes. 

Senator O’Manonry. Without compensation. 

Mr. Wuitina. Yes; many of them, I know. 

I was in the Navy during the war, and I was in charge, in behalf 
of the Navy, of the administration of the Royalty Adjustment Act, 
and there were many, many gratuitous licenses by various inventors. 

Senator O’Mauonry. And others who demand compensation and 
go to suit in the Court of Claims. 

Mr. Wuittna. Yes. 

Senator O’Manonry. Whereas war, by reason of technological ad- 
vance and these wonderful inventions, has become so dangerous that 
everybody now in the Government and anywhere in the world, I 
think, certainly among the great nations, are fearful that progress 
of this kind in war would be utterly destructive. Nobody begins to 
realize as yet what the biological effect upon mankind is going to be 
from radiation, and many scientists have given very serious considera- 
tion to that. 

So that the concept of monetary reward for inventions at a time 
when we are on the brink of destruction in war is not awfully appealing, 
in the light of the contributions which patriotically have been made. 

On the other hand, the stimulation of invention for purposes of 
peace as well as for purposes of defense—because defense cannot be 
forgotten so long as we have a nation in the world—the ideals of which 
have not as yet excluded the liquidation of individuals just because 
of political disagreement. 

Thank you very much. Unless there are some questions, I am 
going to say we are very much obliged to you for this contribution, 
and extend to you an invitation to take these bills, and in the light 
of what you have said, if you are so inclined, make suggestions. 

Mr. Wuitrna. Thank you. 

Senator O’Manoney. For the consideration of the committee. 

Senator O’Manongy. Thank you. 

Mr. Wartina. Thank you. 

Senator O’Manonry. Do you want to speak now, Congressman 
Lanham? 

Former Congressman Lanham, we welcome you to the table. 














INVENTORS AWARDS 53 


STATEMENT OF FRITZ G. LANHAM, REPRESENTING THE NATIONAL 
PATENT COUNCIL 


Mr. Lanuam. Mr. Chairman, my name is Fritz G. Lanham, and 
I represent the National Patent Council, a nonprofit organization of 
smaller manufacturers, principally educational in character and de- 
voted to the preservation and promotion of our American patent 
system which through the years of our governmental history has 
yielded discoveries and inventions that have been the basis of our 
outstanding progress. 

Let me say first that I am opposed to the proposals of the pending 
bills because, in the first place, in my judgment, they would have a 
damaging effect upon our national economy; and, in the second place, 
they involve a wrong approach to such a problem as may exist. My 
testimony will be along the lines of that statement. 

My service for a quarter of a century as a member of the House 
Committee on Patents taught me convincingly that we should protect 
our patent system with meticulous care and permit no invasion of 
its functions by boards or commissions to weaken or impair its con- 
tinued usefulness in keeping our country in its preeminent position 
among the nations of the world. 

It is the understanding and knowledge gained through such experi- 
ence that prompt me to oppose as vigorously as I may the proposals 
in the bills before you which, in my judgment, would seriously threaten 
and could perhaps finally destroy our fundamental patent system. 

In the consideration of such legislative proposals it is of the utmost 
importance that from the beginning to the end of the hearings the 
origin and the development and the accomplishments of our patent 
system be kept clearly in mind. 

That system is no innovation. It has been a cardinal principle of 
our governmental policy ever since the ratification of the Constitution. 
The Founding Fathers wisely incorporated it in our organic law. 

It has demonstrated abundantly the wisdom of their judgment. 
Without quibbling or controversial disputation, they provided for 
this fundamental institution of our national advancement. 

Today it is realized that the operation of this patent system has 
placed America in the forefront of nations industrially and otherwise. 
And surely we must know that our future growth and progress depend 
upon the maintenance and protection of this beneficent system which 
has been so successfully tested throughout our history. 

It is correspondingly true, therefore, that upon us, as worthy fol- 
lowers of the Fathers, rests the solemn duty to see to it that this system 
be in no way hampered or impaired or undermined. 

Let us bear that responsibility in mind as we study the bills now 
before you, which in essence are practically the same. The principal 
difference is that the Senate bill provides for administration by an 
Awards Board of not more than 15 members to be established in the 
Department of Defense; and the House bill provides for administra- 
tion by the National Inventors Council. 

Let me call attention to the fact that the National Inventors 
Council is composed of many able men scattered all over the United 
States, and they very seldom have meetings and I suppose no meetings 
at which all are present. 
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Let me call your attention further to the fact that the members of 
the Awards Board to be appointed are required to be eminent in the 
fields of invention and patent law. So there the camel’s nose gets 
under the tent to invade the operations of the Patent Office with 
reference to inventions and patents. 

Perhaps this danger will be observed more readily in an initial 
statement of the House bill, H. R. 2383, to which, Mr. Chairman, you 
have referred. I quote that statement: 

The terms “contribution” or “inventive contribution” mean any contribution 
of a process, machine, manufacture, or composition of matter in the fields con- 
templated by the patent law, or of an improvement in, idea for, or for the use of, 


such a process, machine, manufacture, or composition of matter, whether or not 


patented, unpatented, or unpatentable, and whether or not original with the 
contributor. 


Now let us contemplate those words and their exceedingly broad 
connotation. Remember, too, that improvements of the kind men- 
tioned in this statement are also patentable if they comply with the 
legal requirements. 

Bear in mind that the issuance of a patent discloses to the world the 
discovery upon which it is based, and that the Department of Defense 
has t'is information available—a patent. is not secret; anybody who 
has 25 cents to spend to get a copy of it can know what the patent 
contains—but it is important to remember that applications for 
patents are kept in secret files of the Patent Office and are not open to 
public ins>ection. 

T! ey are not open to Members of the House or the Senate, either. 

Senator O’Manonry. Those are the applications before they are 
patented. 

Mr. Lanuam. Yes, the applications, and you are very well aware 
of the fact, Mr. Chairman, that there are many, many thousands of 
such applications pending which have constituted a backlog that we 
are trying to remove now through additional appropriations for the 
Patent Office. 

Furt! er, each of these bills recites that an award shall be predicated 
upon “t!e novelty, originality, and utility of the contribution.” 

Now, |! ow could these requirements possibly be determined by the 
Awards Board or the National Inventors Council without an inspection 
and search of the Patent Office records of applications, which are kept 
secret? 

It is contemplated that those secret records will be thrown open to 
the members of the Awards Board or the Council? Unless we 
abrorate the wise rule of practice concerning those secret files, the 
Board or Council would be absolutely unable to pass intelligently 
upon t! e question of originality. 

And do not for one moment forget that these very requirements fof 
novelty and originality and utility are the very bases for the issuance 
of a patent. 

Let me ask this question: Is it intended that under these bills the 
Awards Board or the National Inventors Council, as the case may be, 
will determine whether or not an invention is patentable? Though 
t! at is a matter for the Patent Office to decide, certainly very broad 


aut! ority would be conferred upon the Awards Board and the Council 
by the proposals before you. 
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Can it be seriously contended that at this late date we should have a 
division of jurisdiction in patent matters and the consequent weaken- 
ing of our patent system, and that such action would comport with the 
clear intention of the constitutional provision and the laws we have 
passed through the years in keeping with it? 

Do we wish to establish another agency to compete with the Patent 
Office in the administration of our patent system which is and properly 
always has been the function of the Patent Office exclusively? 

Senator O’Manonry. I think I can assure you, Congressman, that 
such an event is very unlikely. I know this committee—— 

Mr. Lanuam. I think it can certainly come about by the adoption 
of the provisions of these bills, Mr. Chairman. 

Senator O’Manonry. Well, the committee, I think, as a result of 
the hearings and the information presented today, will be in agreement 
with the chairman that serious amendments are necessary before legis- 
lation can be recommended. 

Mr. Lanuam. I am glad to hear that, if legislation should be recom- 
mended, because what can the Awards Board or the National In- 
ventors Council do concerning awards that cannot be done otherwise 
by suggestions that I shall make in a few moments? 

Let us be careful not to weave such a tangled web. We shall rue 
the day if we do. 

To add to the dangers I have cited, let me quote this provision 
which occurs in each of these bills concerning the authority either of 
the Awards Board or the National Inventors Council. It— 


may promulgate such rules and regulations, not inconsistent with this Act, 
as may be required for the performance of its duties hereunder. 


Even our patent laws are not to be excluded from such jurisdiction. 
The House bill clearly states that administration is to be ‘‘in the fields 
contemplated by the patent law” and the Senate bill clearly implies 
a similar objective. 

The House bill by its very terms adds to the confusion I have indi- 
cated. In one place it states that a contribution can be submitted 
“whether or not original with the contributor.”’ 

In another place it stipulates that, among other things, an award 
shall be predicated upon the “originality” of the contribution. 

So we might ask, “Originality by whom?” 

Then, to deepen the confusion, it contains this provision: 


It shall not be necessary that the contributor own the inventive contribution 
or possess any property interest in it in order to be eligible for an award. 


What does that mean, this provision to which you have referred, Mr. 
Chairman? 

Senator O’Manoney. I want to assure you, I did net see your paper 
before I asked those questions. 

Mr. Lanuam. I know you had not seen it, Mr. Chairman. 

But let us suppose, Mr. Chairman, you have made a discovery that 
would be helpful to national defense, and perhaps have applied for 
a patent on it. Your application, of course, would be kept secret 
by the Patent Office. 

Does that provision I have quoted mean that anyone learning in 
some roundabout way of your useful idea could submit it to the 


Awards Board or the National Inventors Council and receive an award 
for it? 
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When we contemplate the outstanding contributions to our progress 
and security in every worthy field of endeavor that have been be- 
stowed upon us through our fundamental patent system, can it be 
reasonably contended that after more than a century and a half of 
its beneficent service it is a wise idea now to dilute its usefulness b 
covering it with a veneer of awards in the patent field and establis 
a competitive organization to assume so many of its functions? 

Deserved awards, especially for unpatentable ideas outside the 
patent field, should certainly be dealt with in some other way and not 
by iconoclastic legislation of the kind here proposed. A useful patent 
has and always has had a field for its proper award. Legislation has 
been enacted with reference to awards to be made to employees of the 
Government. I think you will find that in World War IT others than 
such employees received from some of our governmental departments 
awards for meritorious ideas that were put to use. Likely in this 
hearing there will be testimony to explain somewhat in detail awards 
of this character that were made. Such testimony may also point the 
way for proper awards legislation that will not invade the field of 
patents and the operations of the Patent Office. Certainly the two 
objectives should not be confused by proposals that would impair our 
patent system as an original and fundamental institution of our govern- 
mental policy. 

When the Congress passed the first law to implement its constitu- 
tional power to protect inventors for discoveries useful in the pro- 
motion of science and the arts it had the option of choosing between 
awards and patents. It decided wisely to adopt the free enterprise 
system of patents. 

In conclusion, permit me to emphasize briefly one or two of the 
objections I have discussed. 

Note that the pending bills use the very words of our patent laws 
to provide the primary requirements leading to an award. And in 
making awards the same tests are to be applied which our patent laws 
prescribe to determine invention. What necessity exists for such 
legislation when, without the appointment or interference of boards 
or councils to invade the productive patent field, helpful ideas for 
national defense could be submitted directly to the Department of 
Defense and its agencies with an enactment of no such harmful or 
destructive import? 

It seems hardly necessary to say that the Department of Defense 
and its agencies could better determine the worth and utility of ideas 
for national defense than any appointed board or council. Suppose, for 
instance, that a citizen develops an idea that would be beneficial to 
ordnance. Could the Awards Board or the National Inventors 
Council better evaluate that idea, whether patentable or unpatentable, 
than could the proper ordnance officer? What could the Board or 
Council do that the Chief of Ordnance could not do more wisely 
through his knowledge of ordnance needs? 

These and other considerations clearly attest that in the matter of 
awards a much more desirable method could be devised than these 
bills propose and without interference with or encroachments upon 
our fundamental patent system. Surely it behooves us to be the 
guardians of that wonderful system of constitutional origin which to 
such a marked degree has been the basis of our progress and pros- 
perity from the very beginning of our country. 
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I make the following statement with no sense of disparagement to 
the distinguished gentlemen who introduced the bills now pending. 
I realize it was their purpose to be helpful, but in my deliberate judg- 
ment they have taken the wrong approach. 

In the field of patents, I think it appropriate to call attention to 
awards in a governmental regime in the world today with a philosophy 
wholly at variance with the principles and policies which characterize 
our American way of life. That foreign regime grants a small award 
to the inventor of a useful discovery and denies him any further 
compensation whatever for his helpful contribution. Let us hope that 
such a practice will never get a foothold or receive the slightest 
semblance of sanction in this land of the free. 

Let us be very sure that any enactment we may sponsor can involve 
in no way any weakening or impairment of our patent system and the 
stimulating incentive it affords for our continued and preeminent 
advancement. Let us not confer upon any board authority to invade 
the province of that outstanding and fundamental institution. 

I thank you, Mr. Chairman, for this opportunity to testify in oppo- 
sition to the enactment of the bills now pending before you. 

Senator O’Manonry. Any questions? 

Mr. Hotiasavuen. I have several that I would like to ask but in 
view of the lateness of the hour, I will refrain from doing so. There 
is a one question I would like to ask. 

Mr. Lanuam. Yes, sir. 

Mr. Hotiasaveu. Is it your position that the bill as now proposed 
would not stimulate invention? 

Mr. Lanuam. Well, in what way would it stimulate invention of 
patentable discoveries? If the mere submission of an idea to an 
Awards Board or to the National Inventors Council would stimulate 
invention, I think that would be the improper way of providing for 
such stimulation. 

I think that the incentive of the patent system is a sufficient stimu- 
lus to invention, and that that has been proved through our history 
by the multiplied thousands of inventions in every field of endeavor 
for which applications for patents have been submitted. 

I see no reason why the stimulating effect to which you refer could 
not be as appropriately and more wisely provided for by direct con- 
tact with the Department of Defense and its agencies, who certainly 
would be better able to determine what would be useful from the 
standpoint of their needs. 

Mr. Hotuasauen. Well, does this bill in any way interfere with an 
inventor from applying for a patent? 

Mr. Lanuam. Oh, it does not interfere with him except that by 
providing an easy method of getting a small award he might thereby 
be diverted from applying for a patent even if his invention happened 
to be basic; he might overlook a much broader field for his compen- 
sation. 

Senator O’Manoney. Now, Mr. Hollabaugh, I suggest that if you 
wish, you may submit some written questions to Mr. Lanham which 
he may in turn answer in writing within 10 days. 

Mr. HotiasaveHx. All right, sir. 

Senator O’Manoney. We have to put these hearings through. 

The next witness will be Mr. Green. 
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STATEMENT OF JOHN C. GREEN, DIRECTOR, OFFICE OF TECHNICAL 
SERVICES, DEPARTMENT OF COMMERCE 


Senator O’Manonry. Go ahead, Mr. Green. 

Mr. Green. Thank you, Mr. Chairman. 

I am here in a staff capacity supporting the National Inventors 
Council, and I would like to advise you of Dr. Kettering’s regrets 
that prior conflicting appointments do not permit his attendance. 

Senator O’Manoney. The Inventors Council was established by 
the act of September 9, 1950? 

Mr. GreEN. It was established earlier than that—but that is the 
specific legislative authority. 

Senator O’Manonny. That is the latest? 

Mr. Green. That is the latest; that is correct. 

Senator O’Manonry. Let the record contain at this point, section 4 
on page 824 of chapter 936 of the 1950 Statutes, beginning at page 823, 
Public Law 776, of the 2d session of the 8ist Congress. 

* * * * * * * 


REFERENCE OF Data TO ARMED SERVICES 


Src. 4. The Secretary is directed to refer to the armed services all scientific or 
technical information, coming to his attention, which he deems to have an imme- 
diate or potential practical military value or significance, and to refer to the 
heads of other Government agencies the primary responsibility of such agencies. 


* * » * * * 

Proceed, Mr. Green. 

Mr. Green. The members of the Council considered these bills at 
their recent meeting, and directed me to concentrate their comments 
on a simple statement of philosophy and not to attempt to discuss 
the language of the several provisions. 

I think the Council’s views can be expressed rather clearly in such 
ngener as, when the Government uses an invention, it should pay 
or it. 

In other words, where a man comes to his Government with an idea 
and as the result of his submission there is beneficial use, he should be 
paid. 

Now, the two reasons that move the Council to this philosophy 
are, one, simple justice; but, secondly, and perhaps equally important, 
is the fact that prompt and equitable payment and just payment will 
be an incentive to further inventiion by the American people, and that 
is ultimately what we are after. 

Senator O’Manonry. Well, I am prompted to remark, Mr. Green, 
that the idea that war is a source of profit is an idea that is absurd 
and should be destroyed out of existence in this latest of the centuries 
of the known history of mankind; that idea should be utterly 
destroyed. 

Perhaps there was a time when nations made profits out of war 
and when they were so confused about profits that they did what the 
British did during the Crimean War. It was British banks who loaned 
Russia the money by which the Russian military strength was 
developed to destroy the Light Brigade at Balaclava. 

To say that now there is a profit in war is an absurdity, when we 
know that because of the cost of war the national debt is now almost 
$300 billion, a debt which must be paid off or repudiated—to me it 
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is absurd to talk about profits out of war, and particularly is this so— 
well, we passed the draft law and we take young men and sometimes 
young women—and they got nothing—away from their chosen way 
of life, and put them in uniform. 
oe GREEN. I could not agree more heartily. However, | would 
ike 

Senator O’Manonsy. Here we are talking about rewards to 
inventors for military purposes. 

Mr. Green. I don’t think that it should be reward, it should be 
payment to inventors. I think that we have got to recognize—— 

Senator O’Manonny. Well, you certainly do not pay the soldiers. 

Mr. Green. As I said a little earlier, in time of actual combat the 
inventor will devote his talent and his ideas without hope of compen- 
sation; but today—and we may face this for the next 50 years—to 
have the inventor, who is a private citizen, who eats 3 times a day, 
who has children to send to college and who has a mortgage just like 
all the rest of us, and he has an option of inventing either for defense or 
for other purposes, and if we hope to have him invent for defense, then 
he has to have hope of being paid and 

Senator O’Manonny. You suggest an exemption in the law to take 
care of that distinction, which is a valid distinction? 

Mr. Green. I am saying that if we can change the policy of the 
Defense Establishment, as Mr. Ballard said earlier, to make them 
more willing and more generous in their payments to inventors than 
they are now, then you will have more and further incentive to invent 
for defense. 

Senator O’Manonry. But I am asking you this: You make a dis- 
tinction now between payments for use in just actual combat and 
payments for use in preparation for war? 

Mr. Green. No, sir; because I hope that we never see combat 
agai =i hope that we stay strong enough to deter any combat con- 

ition. 

Senator O’Manonny. And because you hope for that, is that any 
reason that we should not have legislation? 

Mr. Green. Well, we should prepare for national effectiveness, so, 
therefore, we must have-the most creative ideas 

Senator O’Manoney. Well, I do not want to prolong this any more, 
Mr. Green, by asking provocative questions. 

Mr. Green. We did not feel that we should attempt to argue the 
administrative language and the provisions of the bill, since the main 
interest is in the Defense Establishment, but there are three points that 
I would like to make. 

One is that when the House reported out the House version, they 
included the Inventors Council as the awards body. 

Now, this was a distinct surprise to the Council and I can say that 
the Council does not believe that it is necessary for them to be the 
awards body; nor are they sure that it would be appropriate. 

However, if the Congress would decide and if the Defense Depart- 
ment would concur and feel that they should serve, I am sure that they 
would endeavor to comply. 

Second, in section 2 of the bill is the statement that the Council 
would make the award. This would be administratively infeasible 
because the Council would not have the funds to make the award. 
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It could only recommend the awards and the Defense Department 
would make them. 

Third, I heard Congressman Lanham speak about possible deroga- 
tion of the patent system by the inclusion of certain language, and I 
think that he was referring specifically to sections 3 (a) and 7 (b) (1). 

Now, I would certainly say that if the retention of this language 
would give any impression of disparaging the patent system, then it 
— to be stricken from the bill. I personally do not see that it does 

o this. 

However, I would wonder if perhaps this controversy surrounding 
this legislation could not be created because of a misrepresentation of 
this term “award.” 

Now, it breaks down, as I see it, to patented ideas and unpatented 
ideas. Certainly, unpatented ideas, where the claims of the patent 
read ‘‘on a military device for use’’—the term “award” is then mis- 
leading, and here we are talking about assuring a fair and reasonable 
payment for licensing or purchasing a patent, and if it were not a 
valid patent or perhaps if the claims of the patent did not read ‘‘on 
the device as used,’ it would seem to me that the term ‘“‘award’’ is 
a proper term here and, of course, there are award procedures for 
Government employees, and the lack of such things where a person 
is not employed in Government is, in a sense, discrimination being 
made against a man who has a good idea for the Department of 
Defense, or for the national defense, but who is not employed by the 
Government. 

On this question of derogating the patent system, I just do not 
visualize that myself. As a matter of fact, it would seem to me that 
it would help the patent system 

Senator O’Manonry. Does the Inventors Council derogate the 
patent system? 

Mr. Green. Well, I would say that the Inventors Council, through 
the Commissioner of Patents, the president of the Patent Association, 
several trustees of the George Washington University Foundation, 
the chairman of the Bell Telephone Laboratories—I can assure you 
that this conservative group is not going to do anything which is 
going to impair or jeopardize the patent system. 

Senator O’Manoney. In considering this at the House, Mr. Ketter- 
ing made the statement that he put into a group 12 individuals—it 
has now grown to 17; has it not? 

Mr. Green. Now it is a little over 23—— 

Senator O’Manonry. How did it grow? By what type of regula- 
tion and under what law? 

Mr. Green. Well, the growth was under the specific legislation 
oe you quoted earlier and which is now in the record, the public 
aw 

Senator O’Manoney. Yes, but the public law says that: 

The Secretary of Commerce, hereinafter referred to as the Secretary is hereby 
directed to establish and maintain within the Department of Commerce a clearing- 
house for the collection and dissemination of scientific, technical, and engineering 
information and to this end take such steps as he may deem necessary and desir- 


able (a) to set forth, classify, coordinate, and catalog such information from 
whatever sources, foreign and domestic, that may be available— 


and so forth. 
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There seems to be no definite directive with respect to the manner 
in which he exercises his discretion as to the size of the Council or 
the source from which the members of the Council shall come. 

Evidently, from your testimony, it has grown like Topsy; it was 12 
and then 17 and now it is 21 or more. 

Mr. Green. It grows as they require information. The Council 
recommends to the Secretary and then he invites suitable members 
and upon their acceptance they are appointed, with the formal 
recommendation and procedures of any of the Advisory Committees 
of the Department, of which we have many. 

Senator O’Manoney. I think it would be well if you will furnish 
to the staff the facts behind this National Inventors Council and the 
rules and regulations under which they operate. 

Mr. GREEN. Yes, sir; I will be happy to supply that. 

I would like to make one more point on this question of what is 
good for the patent system. 

It certainly seems that the present practice in the Defense Depart- 
ment whereby people with patents do not get paid, is not good for 
the patent system. 

Now, an attempt to pay people when they own an invention would 
appear to be better for the patent system than the existing practice. 

There is another matter I would like to mention; because of the 
relief of these inventors under hardship, we have repetition of special 
bills before Congress, taking up the time of the House and the Senate— 
and there was one recently that I had the pleasure to testify about 
before you, sir—and these are certainly worthy bills, but if you would 
have this mechanism or this device for investigation and payment 
where deserved, it would obviate the necessity for these numerous and 
petty, although worthy, bills. 

In summary, the Council agrees with Mr. Ballard’s observation, 
namely, it is a problem for the Defense Establishment itself to change 
their philosophy, to be more generous——— 

Senator O’Manoney. Well, why limit it to the Department of 
Defense? 

Mr. GREEN. Well, that is where the majority of the inventions are 
submitted and received and if you cure the condition there—— 

Senator O’Manonry. Well, however, I believe that we come now 
to the point when the incentive to inventors should be primarily 
directed toward the development of inventions and discoveries which 
would be helpful in the maintenance of peace and making the standard 
of living better than it is. 

Mr. Green. Well, I would certainly agree this is true, but aren’t 
we doing that by strengthening the Patent Office so that it issues more 
valid patents which are used in ordinary commerce? 

Senator O’Manoney. But I am talking about in terms of this bill, 
which is limited to defense. 

Mr. GREEN. Because defense is the ultimate customer, here. 

Senator O’Manoney. Yes, but I am thinking of broadening it, 
whether there would be any practicable way of broadening it. 

I do not argue against invention for the defense of the United States, 
of course not, but I would like to have the ideas of the inventors 
directed to devices which will be even more helpful than the devices 
we have already developed here which have been developed for the 
promotion of our industries and trade and commerce. 
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Mr. Green. But there, sir, the inventor does have his reward, as 
Mr. Ballard outlined, through the normal competitive economy; 
but in this particular field there is only one customer and if that cus- 
tomer does not pay for the inver::cn, then he cannot go around the 
corner and sell it to anybody els 

Senator O’Manonry. Well,: | the judgment then, of the Council 
of Inventors that the Departmen: of Defense and the military depart- 
ments have not recognized inventors properly? 

Mr. Green. That is correct, sir. 

Senator O’Maunonery. That is your charge against the military? 

Mr. Green. We do not consider this to be deliberate or dishonest 
or anything, it is just a system, and I think that Mr. Harris will say 
the same thing when he presents his statement. 

Senator O’Manoney. All right, sir, thank you very much. If you 
wish to file a written statement, we will be very happy to have it, 
Mr. Green—as a matter of fact, 1 do wish that you would give us a 
statement on the Council itself, its structure and its operation and 
rules and regulations. 

Mr. Green. I will be very happy to do that, Mr. Chairman. 

Senator O’Manoney. Mr. Harris, I think that we have reached you. 


STATEMENT OF RAY M. HARRIS, PATENT ADVISER, OFFICE OF 
ASSISTANT SECRETARY OF DEFENSE FOR SUPPLY AND 
LOGISTICS 


Senator O’Manoney. Proceed, Mr. Harris. 

Mr. Harris. Mr. Chairman, my name is Ray M. Harris, patent 
adviser, Office of the Assistant Secretary of Defense for Supply and 
Logistics. 

Senator O’Manonery. What is your background? 

Mr. Harris. I am a patent attorney and have been engaged in that 
work and some related procurement work since 1935 with the Govern- 
ment, and 4 years in private practice. 

Senator O’Manonry. Where did you take your law work? 

Mr. Harris. I took my law work at the University of Dayton, in 
a night school. 

Senator O’Manonry. You graduated when? 

Mr. Harris. I graduated from law in 1934 and was admitted to 
the bar of Ohio. 

Senator O’Mauonrey. And have you practiced patent law in Ohio? 

Mr. Harris. I practiced patent law in Ohio and in Oregon. 

Senator O’Manonny. When did you come to the Department of 
Defense? 

Mr. Harris. Well, I worked with the Department of Defense 
beginning in 1929 until 1947 with the exception of 1 year, 1941—and 
then again with the Department of Defense since 1951. 

Senator O’Manoney. Are you civil service? 

Mr. Harris. Yes, sir. 

Senator O’Manoney. Very well, sir. 

Mr. Harris. The Department of Defense favors this bill, as evi- 
denced by their letter of record in the House report on the bill, so I 
won’t take the time of the committee by restating propositions in 
favor of the bill. 

Senator O’Manoney. Has a letter been written to this committee? 
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Mr. Harris. I think that it has, but I am not certain. 

Mr. Green. I have not seen a letter directed to this body on this 
side, the only reference that I know is contained in the House report. 
Mr. Harris. I see. You have not actually received the letter? 

Mr. Green. Not to my knowledge 

Senator O’Mauoney. I think that we ought to have a letter on 
the basis of the legislation that is now before us, that is, the House 
bill, as well as upon the Senate bill. 

Mr. Harris. All right, sir. 

Now, I testified before the House committee in favor of the bill 
and I gave testimony which is in the record of the hearings and I 
read it all over again this morning and I could not do better if I were 
to do it again, so I won’t take your time. 

Senator O’Manonry. You recommend our reading the House 
hearings? 

Mr. Harris. I would appreciate it. 

Senator O’Manoney. We have them right here. 

Mr. Harris. Now, I feel honored to take up the assignment that 
you asked of Congressman Crumpacker to provide rebuttal against 
the bill, because I think that the case for the bill has been made, 
whatever it is, and whatever the problems are. The situation is now 
like the affirmative and the negative in a debate. First, the affirma- 
tive speaks, then the negative, and then the affirmative comes back 
with rebuttal. 

I noticed that in all of the testimony and by your questions, sir, 
that a great deal of the problem revolves around the problem of 
ownership of the idea, or the originality or pirating of inventions, or 
payment to the inventor rather tient to the contributor, and so on— 
it’s all one package—and I offer these comments on this problem. 

That this bill has to be looked at in its essential philosophy. Is this 
. patent bill or is it a suggestion bill? That is the problem that we 

ave. 

If we look at it as a bill like the suggestion awards bill for civil- 
service employees, which is represented by Public Law 763, 83d 
Congress, or like ‘the suggestion programs that many corporations 
have, then that is one thing; or, if we are looking as it as a modified 
type ‘of a patent bill, then we are more interested in the inventor. 

So, we have that ‘philosophical approach to consider, and I could 
go either way on the subject, but I think that the committee has to 
make a choice of philosophy here, and that it cannot take both. 

Now, here is the problem. If you want to pay the inventor and 
not the contributor, then we run into the problem of conflict with the 
patent system which has been one of the major objections to this bill, 
because you then have a problem of determining who is the inventor, 
which is a Patent Office responsibility. 

Now, that is one of the most difficult things in the patent law. 
Contrary to what Congressman Lanham said—and he said that origi- 
anlity, novelty, and utility are the essential bases of the patent law— 
invention is much more important. 

That is to say, you can have novelty, originality, and utility and 
not get a patent. There must be invention, and that is the one thing 
that the Supreme Court has all the trouble about. 

Now, you see, the requirement of invention is laking in this bill, so 
that I cannot agree that we have picked up the essence of the patent 
law in the drafting of this bill. 
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And when you get into a requirement for inventorship or owner- 
ship—and, by the way, the words about ownership in this bill are to 
help in determining the amount of the award, that is all. 

Now, what is ownership of an idea? I express an idea, now, as to 
how to do something, how to take an airplane off the ground with 
jato, a new idea, never been heard of before. That is an idea. 

Do I own it? I don’t believe I do, because as soon as that idea is 
expressed and everybody has heard it, then I think that we all have 
a share in it, so that when we start talking about ownership, we must 
have some legal property that the law will protect. 

Now, the law will protect that invention which eventually matures 
into a patent, or it will protect a copyright. The law will protect 
trade secrets, for example, if I have some secret formula, like Coca- 
Cola, and I keep it in a vault and somebody breaks in and steals it, 
then the law will protect it, otherwise, it will not be protected if it 
becomes public knowledge. 

So, I think ownership is associated with what the law will protect, 
and if you do not have any property right to protect, under the law, 
then I do not think that ownership is material. I think that a solution 
might be, to this problem, if it is a problem, if we could make the 
requirement for eligibility dependent on originality, and I mean origi- 
nality in the copyright sense, not originality in the patent law sense— 
it does not have to be new, it does not need to be the first time it is 
done, but it had to be original with the man who thought of it. I 
know that several people have made the suggestion that the bill should 
be amended in that way and I, on the part of the Department of De- 
fense, would not have any objection to a requirement for originality 
in the sense of the copyright law. 

However, that departs from the philosophy of the suggestion award. 
We are more interested in the idea than the communication of it, but 
if these very fine ideas are not communicated to the Government then 
it does not help us any—so I am not sure but what the emphasis is 
properly placed on contribution—— 

Senator O’Manonry. Well, is the contribution properly defined? 

Mr. Harris. We worked on it for 4 years and it is the best that we 
can do. If it can be done better I would be glad to have it done 
better. 

In general, I have this comment to make about many of the objec- 
tions that are made, and that is, if we wait to get this legislation 
perfect—it is like getting married. Quite often you wait until you 
have got a house and you wait until you get money to support your 
wife, and you may never get married, and so perhaps it is better to 
take the plunge when the girl says “‘Yes.’”’ I make the same plea for 
this legislation, that it should be enacted now and not keep on worrying 
about the bill, and let us take care of any deficiencies in later amend- 
ments. In that way we will have the advantage of experience as a 
guide to us in making amendments, because every time you change a 
word you create a new line of opposition. 

Senator O’Manonry. In other words, you are testifying at some 
length, Mr. Harris, to contend that the bill does not in any way con- 
flict with the patent system? 

Mr. Harris. Yes; 1 would say that. 

Senator O’Mauoney. And, to prove that, you say invention is not 
listed among the requirements? 
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Mr. Harris. That is right, sir. 

Senator O’Manonry. And yet, the definition of ‘‘contribution’’ 
refers to ‘‘inventive’”’ contribution. 

Now, why is the word “‘inventive’’ used there? That is on page 2. 

Mr. Harris. Well, like you said about all legislation—quite often 
it is a compromise, too, and the compromises create legal problems— 
we have the problem here of trying to stay within the field of the sub- 
ject matter, which is scientific and technical in nature, and so we kept 
the word “inventive’”’ to mean that it is like what you could get a 
patent for, “if you could get a patent for it” meaning that it was 
patentable subject matter within the statutory requirements. 

There are certain subject matters that you could not get a patent 
upon, like a system of bookkeeping or a hotel register, or the like. 

We felt that it was in the field of technological improvement that 
we want suggestions and for which we should make awards, and not 
suggestions for writing on the back side of the paper. If you do not 
keep within some limits, then we are opening up the field to all sug- 
gestions. So, that is the purpose of saying ‘“‘inventive contributions,”’ 
to limit the field of suggestions. 

Senator O’Manonry. Allright. Go ahead. 

Mr. Harris. Now, then, I refer to Mr. Whiting’s suggestion— 
that we should review all of the pertinent laws. Again, I think that is 
very worthwhile, but I think very definitely it would delay the 
project. 

Senator Dirksen, when he was here, referred to the problem of 
penicillin, whether or not that would have been included, and I think 
it certainly would. If the contribution had been made—had been 
contributed—that is certainly a defense idea—we use gallons of it, if 
that is the way you measure it. 

Another point that has been made quite a lot of is that the Depart- 
ment of Defense should change its policy and be more helpful or more 
seers to inventors by being more liberal in making payment 
or ideas. 

There, again, I come back to the basic philosophy of this bill and 
whether we are operating under a law—I mean a law where legal 
rights exist, or whether we are operating under a law such as this bill 
provides, where we operate by a gratuity system, because when we 
are operating under legal rights, we lawyers in the Department of 
Defense are just like lawyers in private industry. That is to say, 
we have got a client and we are going to do the best that we can for 
that client, and it is only natural that in every patent case there are 
two sides. 

It is the one side that claims the patent is being infringed and there 
is the side that saysitisnot. When we say that we are not infringing, 
we are going to do our best to show that we are not—well, I may cite 
the old adage, that those that live by the sword will die by the sword, 
= under the legal system we are going to take all of the legal de- 
enses. 

So, in order to get improvement in the situation, we have to get out 
of the legal system. In my opinion, I don’t think that we can just 
give any directive to the Secretary of Defense saying, ‘‘Let us en- 
courage invention by paying them awards,’’ because then we come 
to the question, What are we paying for? What legal rights do we 
get from. it? Under what authority can we do it? And also the 
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question, Are we doing the best job we can in spending the Govern- 
ment’s money? 

Senator O’Manonry. Have there been made any complaints that 
inventions have been disclosed to the Department of Defense and 
used and the inventor never compensated? 

Mr. Harris. Oh, yes, many time; and I believe it is true. 

Here is a very familiar instance where it is true which is even a 
worse case. A man has a patent, but our people think the patent is 
invalid. They admit the contribution, they admit he had a good 
idea, they admit that we used it, but they say, ‘Your patent is 
invalid and we cannot pay” 

Senator O’Manonry. Even though he has a patent? 

Mr. Harris. Even though he has a patent. 

Senator O’Manonry. And the Department of Defense puts itself 
in the place of the courts when it holds the patent invalid? 

Mr. Harris. Yes, sir. 

Senator O’Manonry. Under what authority? 

Mr. Harris. Under the same authority, sir, that any firm who is 
accused of infringement of a patent and does not immediately pay 
up, but goes into the courts and says, ‘‘You will have to prove it, 
we don’t believe it’’ 

Senator O’Manonery. Then, as a patent lawyer, you believe that 
the patent service itself is deficient because it issues patents which are 
not valid? 

Mr. Harris. Yes. And I think if patents are invalid for a private 
industrial concern, they are invalid for the Department of Defense, 
too. I don’t think we have to recognize a patent because we are one 
branch of the Government and another branch has issued the patent— 
I should say that we act in this matter in a proprietary capacity and 
not in a sovereign capacity. 

Senator O’Manoney. Well, are you for or against this bill? 

Mr. Harris. I am for it, and I wish every witness who testified 
here were asked the question, ‘“Would you rather have this bill or 
nothing?” 

And I think they would have said ‘‘yes,” except those who are 
opposed to it. I think Mr. Lanham—oh, I don’t know that anybody 
was definitely opposed to it—I think the National Association of 
Manufacturers might not even object to the bill although they might 
want more 

Senator O’Manoney. Do you believe it better for the legislation to 
be administered as provided in the bill or as suggested by the National 
Association of Manufacturers? 

Mr. Harris. Well, the suggestion of how to administer, meaning 
whether it is by the National Inventors Council or by the board 

Senator O’Manonry. No, by the Secretary of Defense. 

Mr. Harris. By the Secretary of Defense. I have these comments 
and thoughts about that; that if it is administered as they propose— 
and they do not really propose the Secretary of Defense—they mean 
by procurement officers—well, the procurement people are scattered 
throughout the purchasing offices and they make contracts—and if 
we are to provide the relief by making contracts then we have the 
problem again, which will it be? Are we buying some legal right, or 
are we merely paying an award? If we are paying an award, then we 
would have to have this bill enacted, otherwise there is no authority; 
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but if the bill is enacted under the premise of granting gratuitous 
awards and its administration was decentralized so that payments 
were made by contracting officers or subordinate officials in the De- 
partment of Defense, then we have the problem that one agency will 
have rather strict views and they will not allow much, and another 
agency will be very generous. 

There is that difference. 

Senator O’Manonry. Well, for purposes of my question, you are the 
agency. 

Mr. Harris. I beg your pardon? 

Senator O’Manoney. I say, you are the agency. You are the wit- 
ness here before us. By name, you are Mr. Ray Harris and you are 
in the Patents Branch, the Office of the Assistant Secretary of Defense. 

Now, suppose we were to amend this bill and say that it shall be 
the duty of the Secretary of Defense through the Patent Branch of 
the Department of Defense to negotiate contracts with contributors 
and inventors for the use of the contributions which they make for 
the national defense of the type required, would you object to that? 

Mr. Harris. Not at all. I think I could do it well. 

Senator O’Manonry. You think the inventors would have the 
same opinion? 

Mr. Harris. I think that maybe what they have been sayin 
those that have been objecting in this respect do not want the ill 
administered centrally. I think they want it done at the procure- 
ment agency level. 

Senator O’Manonry. Never mind what they want. I am asking 
what you thought. 

Mr. Harris. I thought you asked what they thought. 

Senator O’Manonery. No, I asked what you thought. 

Mr. Harris. Well, I think that would be all right. All I am asking 
for is that there be a central agency to do it, that this authority not 
be dispersed. 

Senator O’Manoney. Well, do you think you ought to be vested 
with the authority of a court to declare patents invalid? 

Mr. Harris. No, sir, I do not, no more than any other user of 
patents. I would take m 

Senator O’ MAHONEY. You would like to be in a position of making 
the contract with a contributor who is not an owner, nor an inventor; 
but you want the authority to pass upon the validity of the invention? 

Mr. Harris. Yes, what we want—the reason for that is, if the 
invention was valid, we would pay a lot more than if it was invalid. 

Senator O’Manonry. But suppose you use it and it is invalid; then 
what? 

Mr. Harris. Well, we have had the advantage of using it, but the 
inventor does not have the legal right he would have if it was valid. 
You are speaking of a patent on an invention? 

Senator O’Manoney. I mean, that you have used it and you have 
found it good enough to use. 

Mr. Harris. Yes, sir. 

Senator O’Manoney. You want to make a contract with him and 
pay him; would you thereby set up a suit for recovery on the part of 


the Government if you should, at the same time, declare the patent 
to be invalid? 
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Mr. Harris. Oh, no, sir. We would consider that at the time we 
were doing it. 

There is a problem about this negotiation that bothers me for this 
reason, that 1 do not see how you are going to negotiate to pay some- 
body something which he has no legal right for. 

Senator O’Manoney. Well, it is in the bill, it says so specifically, 
that it should be done. 

Mr. Harris. It does not say to negotiate—it says that we can make 
an award; but that is unilateral, it does not require negotiation. 

Senator O’Manoney [reading]: 

It shall not be necessary that the contributor own the inventive contribution 
or possess any property interest in it in order to be eligible for an award. 

Now, that is in the bill you approve. 

Mr. Harris. Yes, sir. 

Senator O’Manonery. Of course, that is right, that is not nego- 
tiating. 

Mr. Harris. No, not negotiation and it is negotiation that I am 
addressing my remarks to. 

Senator O’Manoney. Certainly, but is there any real difference? 

Mr. Harris. Well, negotiation means that the two parties have to 
agree if the negotiation is fruitful. 

Senator O’Manonry. For instance, if I am to develop an incentive 
system, then will you agree 

Mr. Harris. Well, what happens when the negotiation fails? You 
would have the probiem in negotiation that he says, ‘I want $100,000” 
and we say, “We will give you $25,000”—what happens? 

Senator O’MaHoney. Well, in that case you don’t use the thing 
the man owns. 

Mr. Harris. But we have already used it. Now, that is another 
problem that has been injected here today, this bill contemplates 
payments only after use. 

There are two essential requirements. There must have been a 
contribution and the defense agency must have used it, otherwise, 
unless those are met, there is no payment. 

Senator O’Manoney. Yes. Mr. Ballard brought that out. 

Mr. Harris. Yes, sir. 

Senator O’Manonery. And he was arguing for a law which would 
operate before use as well as after use. 

Mr. Harris. That is another point involved and, on that problem 
of payment before use, I think that it would be much more difficult 
to administer and almost impossible—and those remarks that he made 
about the difficulty of determining how much is to be paid would 
certainly be applicable—but after using it, I don’t think there is any- 
thing that is too difficult to arrive at, in fact, no more difficult than 
any court arrives at in settling any damage case. 

Senator O’Manonry. But if an award was made before use, an 
aw — could be made for something that turned out to be altogether 
useless. 

Mr. Harris. That is right. That is one of the objections, I think, 
to that plan. 

Senator O’Manoney. But you endorsed it. 
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Mr. Harris. No, sir. 

Senator O’Manoney. It is in the bill. 

Mr. Harris. No, not before use; after use, an award after use. 

Senator O’Manoney. Oh, an award only after use is in the bill? 

Mr. Harris. Yes, sir. 

Senator O’Manonery. That is correct. 

Mr. Harris. But, you see, that is the basic problem when you start 
negotiation—What will happen if the negotiation fails, and negotiation 
assumes that the other party has something that he will sell us or that 
he has some rights to. 

Senator O’Mauonsry. Well, I would appreciate it if you will be 
good enough to see that an official letter is sent from the Department 
of Defense to us upon the basis of the bill that is before us and on the 
testimony which has been produced here, I think it may be helpful 
to the committee. 

Mr. Harris. All right, sir. 

Senator O’Manoney. Any questions? 

Mr. Green. No questions. 

Senator O’Manoney. Any other witnesses? 

Mr. Green. No, sir, I believe there are no more. Are there any 
other witnesses in the room? 

(No response. ) 

Mr. Green. I believe that is all, sir. 

I might say, Senator, that I have received, even as late as this 
morning, a number of communications and I would like to request 
permission to study them and insert such of them in the record as 
may be helpful and pertinent. 

Senator O’Manonery. Yes. And I might say that anybody who 
wishes to contribute within the next 15 days, may do so. Wedo have 
to set a time limit because if we want to have legislation, we have got 
to present it. 

We are very much obliged to all of you who have given testimony 
and who have come here to assist in laying facts before us. 

The meeting is adjourned subject to the call of the Chair. 

(Whereupon, at 2:30 p. m., the committee adjourned, subject to the 
call of the Chair.) . 

(The following material was subsequently received and ordered 
printed at this point in the record by the Chairman:) 


OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE, 
LEGISLATIVE AND PuBLIC AFFAIRS, 


Washington, D. C., June 28, 1956. 
Hon. James O. EASTLAND, 


Chairman, Committee on the Judiciary, 
United States Senate. 


Dear Mr. CHatrmMan: When a representative of the Department of Defense 
recently appeared before your Patents Subcommittee and presented testimony 
on the bills, H. R. 2128 and H. R. 2383, it was understood that he would submit a 
supplementary statement of testimony which time did not permit him to give 
during that appearance. Accordingly, there are enclosed copies of two supple- 
mentary statements of Mr. Ray M. Harris, patent adviser, Office of the Assistant 
Secretary of Defense (Supply and Logistics), one on each of the bills. 

Sincerely yours, 
Ricuarp A. BuppEKgE, 
Director, Legislative Programs. 
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SupPLEMENTARY STATEMENT OF Ray M. Harris, Patent ApvisER, OFFICE OF 
AssISTANT SECRETARY OF DEFENSE (SupPLY AND LOoGISTICs) 


It will be recalled that I was testifying in behalf of the Department of Defense 
in support of the bill, and had asked to have the last place in the schedule of wit- 
nesses in order to provide rebuttal for any arguments in opposition to the bill and 
to provide technical assistance on any questions which had been raised concerning 
operation of the bill. 

During my oral testimony I commented on the fact that whether the bill was 
drawn to provide awards to inventors or to contributors involved a choice between 
two theories of qualification for award: viz, whether the award should be made 
to the person submitting the idea in the manner of a suggestion awards program, 
or to the inventor or owner of the idea. I stated that the bill was presently drawn 
in favor of the contributor or person communicating the idea because communica- 
tion is a necessary step for the idea to become of value to the defense agencies. 
It is hoped, of course, that the inventor will submit his own ideas and in that way 
there will be no problem but that we will be able to award the inventor. 

On the other hand, if the bill is drafted so that only the inventor or owner of 
the idea can qualify for an award, then a complex legal problem is introduced into 
the administration of the bill; namely, to determine who the inventor is or who 
the owner of the idea is, and in some cases the inventor might no longer be the 
owner of the idea. That is why it is stated in section 7 (f) that the contributor need 
not own the inventive contribution or possess any property interest in it in order 
to be eligible for an award. However, ownership would undoubtedly be taken 
into consideration in determining the amount of the award. That is why section 6 
(a) requires that the applicant state the facts concerning ownership. The general 
theory of draftsmanship, as I understand it, of H. R. 2383 is to avoid any deter- 
mination of legal requirements in the ordinary sense of the laws pertaining to 
property rights. Avoidance of the requirement for determination of property 
rights will avoid conflict with the patent system and will facilitate the administra- 
tion of the law to insure fulfillment of the purpose of the law. 

I gathered from the comments during the preceding testimony that there is a 
considerable feeling and desire that the inventor be rewarded rather than the 
contributor, and I sincerely hope that the administration of the bill will work out 
to the benefit of the inventor, as it will if he will only contribute his own inventions. 
However, in order to determine that he qualifies under the bill, there must have 
been a contribution. If the making of awards is not based on a requirement of 
contribution, then the duty would be on the agency administering the bill to seek 
out and find inventors regardless of whether or not they had communicated their 
inventions to the Government. This would not be as democratic a way of ad- 
a the bill as to put it on the basis of contribution and application for 
award. 

In the above connection, however, I would like to point out that there is a basis 
in the bill to make awards to the inventor without the requirement that he make 
an application for the award. Section 6 (a) states that the contributor may be 
recommended for an award by the head of any defense agency. Section 7 (d) 
then provides that the Council may recommend division of the award between 
contributors. It is my opinion that these two provisions could readily form the 
basis for authorization to the Council to make awards to both the inventor and 
the contributor when the invention was actually communicated by someone other 
than the inventor. 

I repeat what I said in my oral testimony, which is that I believe the bill in its 
present form will accomplish its purpose better than if it were amended to make 
eligibility for an award dependent upon the applicant being the inventor, or the 
originator of the idea in case it does not arise to the dignity of invention. The 
bill in its present form has two simple criteria; namely, that there must have been 
a contribution by disclosure in writing or a submission of a physical embodiment, 
and that in consequence of such communication, the inventive contribution has 
been used or caused to be used by defense agencies. These determinations can be 
made solely on the record before the National Inventors Council or such other 
body or office administering the law, without resort to legal determinations. 

Another point in clarification of the testimony of record is that I believe the 
remark was made that insofar as the Department of Defense is concerned, an 
invention must be reduced to practice before the inventor can recover payment. 
This statement has some element of truth in it, but it is not the whole truth, and 
under some circumstances even when the invention is reduced to practice, the 
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inventor cannot recover payment. Section 649b of title 31, United States Code, 
authorizes the Department of Defense to purchase a license or the title under a 
patent or patent application without regard to whether the invention has been 
reduced to practice, but it will be obvious that there must have been a patent 
application filed. As a practical matter, the Department of Defense would not be 
likely to purchase a patent, or a license under a patent or patent application, unless 
the invention had been reduced to practice, or unless the payment was conditioned 
on a successful reduction to practice. Obviously, all royalty payments are based 
upon a reduction to practice, since royalties are necessary for actual use of the 
invention. 

When the Department of Defense makes a research and development contract 
with an inventor which will involve the reduction to practice of the invention, 
paragraph 9-107.1 of the Armed Services Procurement Regulation requires that 
he grant a license to the Government under the invention if it has not been first 
actually reduced to practice prior to the contract, and if it does not come within 
four circumstances of exception described in the regulation, which are: 

(1) The contractor has expended sums in developing the invention (as 
represented by research and development costs and expenses for preparing 
and prosecuting the patent application) which are relatively large in compari- 
son to the amount of the proposed contract or such portion of the proposed 
contract amount as can be allocated in advance for the development of such 
an invention. 

(2) The practicability of such an invention’ has been established as by 
engineering design. 

(3) The invention covers a basic material and it is not the purpose of the 
contract to develop such material. 

(4) The invention is useful only for military purposes and the contractor 
does not have facilities for furnishing the item to the Government in produc- 
tion quantities. 

Applying the above discussion to H. R. 2383, it will be seen that it is pertinent 
in two instances. H. R. 2383 as enacted would authorize awards to be made to 
the inventor even if he did not have a patent, whereas at the present time the 
Department of Defense is authorized by title 31, United States Code, section 649b 
to pay for the use of the invention only if he has a patent or patent application, 
and the further requirement is made by operation of law that the patent be con- 
sidered valid or that the patent application contain allowed claims which are con- 
sidered to be valid. Also, if the inventor were to seek a contract from the Depart- 
ment of Defense for reducing to practice an invention, the Department of Defense 
would be obliged under its present regulations, which are founded on law, to require 
a royalty-free license (except under the circumstances listed above) in exchange for 
reducing the invention to practice. The inventor would thereby receive no further 
consideration from the Government than the contract price. If H. R. 2383 were 
enacted, the inventor could apply for an award, notwithstanding the fact that he 
had granted a license to the Government. 

There was some comment*during the preceding testimony which indicated that 
it was believed that the National Inventors Council would, as a body, actually 
study, evaluate, and determine the amount of the award to be made. It is believed 
that such an idea is contrary to the normal functioning of governmental bodies. 
Actually, a more realistic concept of the administration of the law could be 
expected to be, as follows: The National Inventors Council, or whatever other 
agency or office was administering the law, would have a staff which would refer 
the application for award to the using agency for report and recommendation. 
After the report and recommendation were received, the staff would evaluate such 
report in accordance with standard criteria which the staff would have devised, 
and would make a comparative analysis of the inventive contribution with other 
inventive contributions. Based on such study and comparative analysis, the 
staff would then recommend to the National Inventors Council, or such other 
agency or office as was administering the law, whether or not to make an award 
and the amount of the award. Only if the National Inventors Council were not 
satisfied with the recommendation and justification made to them would the 
National Inventors Council take upon itself the duty of personally studying and 
evaluating the inventive contribution and determining the amount of the award. 
The House of Representatives, in its Report No. 1432 on H. R. 2383, pages 9-10, 
recognized that administration of the legislation would require an additional staff 
of 5 or 6 and a monetary outlay of not more than $40,000 a year. 
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(The following letter was ordered printed in the record by the 
chairman:) 


Unrrep States Court or Ciars, 


Washington, D. C., July 31, 1956. 
Hon. Joserax C. O’Manoney, 


Senate Office Building, Washington, D. C. 


My Dear Senator O’ Manoney: During hearings by the Senate Subcommittee 
on Patents, Trademarks, and Copyrights on the inventors awards bill, reference 
was made to patent suits in the United States Court of Claims. It may be helpful 
e briefly summarize here some actual facts on patent litigation in the Court of 

laims. 

In the last 10 years some 99 patent suits have been filed in the Court of Claims 
by patent owners seeking to recover reasonable and entire compensation for 
alleged use of patent inventions by the United States. 

Since 1953, the court has entered money judgments for plaintiffs in 7 patent 
suits, and has recommended awards for plaintiffs in 2 congressional reference 
patent cases. The judgments in the 7 patent suits range from $8,750 to $750,000 
and totai $1,358,102.34. 

Cases in this court involving patents on cold-rolling steel were recently termi- 
nated when the United States agreed to release to the plaintiffs over $4 million 
of impounded patent royalties. 

About half of the patent suits filed in this court in the last 10 years have been 
terminated for lack of prosecution, findings of noninfringement of patents, and/or 
findings of invalidity of patents. Most of the patent cases involve items procured 
for the use of the armed services. 

It is believed that there are many instances in which the Government and a 
patent owner reach an amicable agreement with respect to patent royalties to be 
paid by the Government. Such cases do not reach this court. 

Respectfully submitted. 


Donatp E. Lane, Commissioner. 


(The following letter was ordered printed in the record by the 
chairman:) 


OrricE OF THE ASssISTANT SECRETARY OF DEFENSE, 
LEGISLATIVE AND PuBLic AFFAIRS, 
Washington, D. C., June 27, 1956. 
Hon. James O. EastLanp, 
Chairman, Senate Judiciary Committee, 
United States Senate. 


Dear Mr. CuHatrMAN: This is with reference to the request of the chairman of 
the Subcommittee on Patents of your committee to the Department of Defense 
witness at the hearings held on June 7, 1956, for the position of the Department 
of Defense with respect to H. R. 2383, a bill to authorize the National Inventors 
Council to make awards for inventive contributions relating to the national 
defense, in the form in which it passed the House of Representatives. 

Under the present provisions of law, the Department of Defense is unable to 
provide payments to an inventor whose invention has been utilized by the Govern- 
ment unless he has a valid patent covering his invention, since to do so would 
require an expenditure of funds not authorized by law. 

Legislation is needed in order to provide a means for compensating the many 
inventors who have made contributions to the national defense and who are 
equitably entitled to compensation for the use of their inventions, but who have 
no legal cause of action against the United States. Such legislation is also needed 
to provide a way of compensating inventors who do have a legal cause of action 
against the United States, but who are willing to accept an equitable reward 
rather than to prosecute their claims. 

H. R. 2383 would enable the National Inventors Council to make awards for 
meritorious contributions without regard to patent protection. It would provide 
incentives for, and give recognition to, those individuals whose talents have pro- 
duced inventive contributions useful in the national defense. Some of the con- 
tributors in this field of inventions do not have patents. In some instances, while 
of particular interest to the armed services, the contributions might be of such a 
nature as to be unpatentable. 

The Department of Defense has consistently supported legislation of this kind 
since the time it was first introduced in the House of Representatives as H. R. 
7316 in the 82d Congress. The Department of Defense letter to the House of 
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Representatives in support of H. R. 2383 was dated May 24, 1955, and is pub- 
lished in Report No. 1432 of the House of Representatives, which is before your 
committee. All the amendments recommended in our letter of May 24, 1955, 
were included in H. R. 2383 as enacted by the House. When the House of Rep- 
resentatives passed H. R. 2383, among other things, it amended the bill to place 
the responsibility for the making of awards for inventive contributions in the 
National Inventors Council of the Department of Commerce. It is understood 
that your committee is giving some consideration to amending this provision to 

lzce the authority for the making of awards back within the Department of 

efense. During the testimony of the Department of Defense witness on H. R. 
2383, it was indicated that the Department was interested in having the bill 
enacted in its present form in the interest of obtaining its early passage and the 
advantages it will provide. However, since the Department of Defense in its 
letter of May 24, 1955, to the House Committee on the Judiciary, supported 
H. R. 2382 which at that time placed the authority for making of awards in the 
Department of Defense, the Department of Defense would have no objection if 
the bill now before your committee were revised to place the authority for making 
the aforementioned awards within the Department of Defense. 

The Bureau of the Budget has advised that ‘‘while there is no objection to the 
submission of this report to the Congress, the Bureau of the Budget believes it 
would not be appropriate for the National Inventors Council to have authority 
to make awards. owever, the Bureau of the Budget has no objection to 
authority for the Council to recommend awards.” 

Sincerely yours, 
RicHarp A. BuppeKE, 
Director, Legislative Programs. 


(The following letter was ordered printed in the record by the 
chairman: ) 


Tue SEcRETARY OF COMMERCE, 
Washington, June 27, 1956. 
Hon. James O. EASTLAND, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


Dear Mr. CHarrRMAN: This letter is with reference to S, 2157, a bill, to author- 
ize the establishment of an Inventive Contributions Awards Board within the 
Department of Defense, and for other purposes, which is now pending before your 
committee. 

The views of this Department with respect to this legislation were originally 
requested by the Chairman of the Committee on Armed Services, United States 
Senate, who, we understand, has requested that this legislation be referred to 
your committee. 


There is also pending before your committee H. R. 2383, an act for a similar 

purpose. 

hile this Department is sympathetic to the objectives of this legislation, it is 
believed the legislation should be modified in certain respects. Perhaps the most 
serious objection is to the inclusion of phraseology which might be interpreted 
to imply that the recommending body will have the authority to determine 
patentability. This would be a serious error since the determination of patent- 
ability is by statute the responsibility of the United States Patent Office of this 
Department which has a large corps of trained examiners competent to carry 
out this function. In this connection your attention is invited to section 3 (a) 
and section 7 (c) (1) of the bill which might be subject to the above-mentioned 
misinterpretation. 

It appears that this legislation is designed to provide a suitable reward to those 
ae who submit useful ideas to the three military branches. The military 

ranches have indicated by testimony before the Congress that if an idea is 
unpatented or unpatentable, they presently lack authority to make an equitable 
payment or award reflecting the degree of use. 

We note that H. R. 2383 as passed by the House assigned to the National 
Inventors Council the authority to make awards for inventive contributions 
related to the national defense. It would appear desirable to substitute authority 
to recommend awards since the awards or payments would be made by the using 
branch of the armed services, Under 8. 2157, the advisory body would be em- 
powered to look into the facts surrounding the use and recommend some reason- 
able payment as an incentive-to-defense invention. 
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It has been shown also that inventors with patents often have difficulty in 
obtaining prompt and adequate payment with respect to military use of their 
ideas. This has resulted in substantial discouragement to the Nation’s inventors 
which is believed to restrict inventive advances in the field of national defense. 
If this legislation were modified to provide that the recommending body could 
review claims of inventors with patents at the inventor’s option and recommend 
a suitable payment where*the facts justify it, the Government’s reputation for 
equitable dealing with inventors should be improved, the number of legal actions 
in the Court of Claims should be reduced, and a definite contribution in the field 
of incentive-for-defense invention made. 

In view of the above, while this Department endorses the objective of the 
legislation, it is recommended that it be clarified to make it definite that the 
authority of the Board will be restricted as outlined above and that in no case 
will the Board have the authority to pass on questions in the field of patentability. 

Bureau of the Budget has advised that it would interpose no objection to the 
submission of this report to your committee. 

Sincerely yours, 
Srinctarn Weeks, Secretary of Commerce. 


(The following letter and material was ordered printed in the record 
by the chairman. ) 


Cuicaco, June 8, 1956. 
Re H. R. 2383. 


Senator JosepuH C. O’ MAHONEY, 
Senate Office Building, 
Washington, D. C. 


Dear SenatTOR O’Manoney: When I learned yesterday of the hearings on 
this bill, I looked in my file preparatory to writing you and found three copies 
of the bill. This stirs a fear in my mind that I obtained them from Mr, Green 
long ago for the purpose of furnishing the marked-up copy which I enclose with 
this letter. My apologies to you both, since it might have helped to have had 
this before the hearings. 

For the most part, the enclosure incorporates the suggestions that appear in 
my letter to the House committee, found at page 92 of the transcript of the 
House hearings, although I have made a few improvements since then. The 
extent to which the House committee seems to have ignored my specific sugges- 
tions (by the law of averages, one of them must have been worth incorporating, 
if considered), and because of the confidence I hope you have in me, I am embold- 
ened to suggest that you instruct your staff to check with you on any of the 
suggestions in the enclosure not adopted by your staff. 

The explanation for each change in the accompanying copy of the bill is found 
in the attached set of explanations, each paragraph being numbered with a key 
number comprising the page and line number of the revision explained. 

In my opinion, all of the talk about this bill hurting the patent system is 
poppycock, If it brings in one additional idea that would not have been brought 
in otherwise, it may save the lives of many soldiers, or by improving our pre- 
paredness, might even avoid a war. Accordingly, I think the bill should be 
passed—though preferably with at least its more serious faults corrected. 

Yours very truly, 





Louis ROBERTSON. 


SuGGEstED Revisions By Louris ROBERTSON 
{H. R. 2383, 84th Cong., 1st sess.] 
[Omit the part in brackets and insert the part printed in italic] 


AN ACT To authorize the National Inventors Council to make awards for inventive contributions relating 
to the national defense 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That this Act may be cited as the “[Inventive 
Contributions] Defense Suggestions ! Awards Act of 1955’’. 

Sec. 2. It is the purpose of this Act to foster suggestions and invention for na- 
tional defense by conferring on the National Inventors Council within the Depart- 
ment of Commerce authority to make such awards known as National Defense 
Awards, as it shall consider just for meritorious [inventive] contributions made 
to the National Defense. 


1 Or put “‘Defense Awards” in title. 
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DEFINITIONS 
Sec. 3. As used in this Act— 


(a) The term[s] ‘‘contribution” [or “inventive contribution’ ] means any 
contribution of a process, machine, manufacture, or composition of matter in the 
fields contemplated by the patent law, or of an improvement in, idea for, or for 
the use of, such a process, machine, manufacture, or composition of matter, 
or other plan or suggestion, whether or not patented, unpatented, or unpatentable, 
and whether or not original with the contributor, new, or amounting to invention, 
which is used in or aids the national defense of the United States or preparation 
therefor as a result of communication by the contributor, and which is not subject 
to the provisions of the Atomic Energy Acts of 1946 (42 U.S. C. 1801-1819) and of 
1954 (42 U. 8S. C. 2011-2296). 

(b) The term “contributor” means a juristic person acting other than in the normal 
course of business, or a natural person who has made a[n inventive] contribution, 
other than civilian officers and employees of the Federal Government to whom 
title III, Public Law 763, Eighty-third Congress, applies, or as otherwise included 
in section 9 (b) herein. 

(c) The term ‘‘defense agency”? means the Department of Defense or any other 
department, agency, or independent establishment in the executive branch of the 
Government (except the Atomic Energy Commission), or any wholly owned 
Government corporation, designated by the President as a defense agency for 
the purposes of this Act. 

(d) The term “award” means a National Defense Award authorized by section 
4 of this Act. 

(e) The term ‘‘communication” shall mean either a disclosure in writing or 
established beyond question or a submission of a physical embodiment of the 
contribution. 

(f) The term ‘Council’? means the National Inventors Council within the 
Department of Commerce. 


NATIONAL DEFENSE AWARDS 


Sec. 4. Any law to the contrary notwithstanding, whenever any contributor 
has directly or indirectly communicated his contribution to any defense agency, 
and any such agency in consequence of such communication has used or caused 
to be used such contribution, or been aided by it, the National Inventors Council 
may make a National Defense Award to such contributor or his heirs in such 
amount, and subject to such terms and conditions, as the Council shall determine 
in conformity with the provisions of this Act to be a proper award for the use 
thereof. 

NATIONAL INVENTORS COUNCIL 


Sec. 5. (a) The National Inventors Council shall perform the duties required 
of it by the provisions of this Act. 

(b) The Council, subject to the approval of the Secretary of Commerce, may 
promulgate such rules and regulations, not inconsistent with this Act, as may be 
required for the performance of its duties hereunder. 

(c) There is hereby authorized to be appropriated such funds as are necessary 
to meet administrative expenses of the Council in performance of its functions 
under this Act, except no appropriations authorized under this subsection shall 
be used for the payment of any award under this Act. 


APPLICATIONS FOR AWARDS AND PROCEEDINGS THEREON 


Sec. 6. (a) Any contributor may file with the Council an application for an 
award under section 4 of this Act, or be recommended for an award by the head of 
any defense agency. Such application or recommendation may be filed upon 
information and belief, and shall contain a statement concerning— 

(1) the nature of such contribution; 

(2) the ownership thereof; 

(3) the date and manner of its communication to any defense agency; 

(4) the nature and extent of the compensation received by such contributor 
or others connected with him from the United States [in connection with] 
having any relationship to the contribution; 

(5) the nature and extent of the award for which application or recom- 
mendation is made pursuant to this Act; and 

(6) such other information as the Council shall prescribe by its rules. 
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(b) Each application or recommendation so filed shall be transmitted to the 
Council which, subject to the provisions of this Act, shall determine the questions 
presented by such application, and shall make a report thereon in which it shall 
set forth— 

(1) its findings of fact; 

(2) its conclusions and recommendations on the question whether the 
contributor is entitled to an award under this Act and the amount of award or 
specific directions for determining it; and 

(3) the terms and conditions upon which any such award should be made. 


DETERMINATION OF ELIGIBILITY FOR AWARDS AND QUANTUM THEREOF 


Sec. 7. (a) In any proceeding under this Act, the contributor shall bear the 
burden of establishing the communication of the contribution in question and 
that any use or aid resulted from it, except that agencies shall give reasonable assist- 
ance and make requested admissions of fact beyond question and the submission of a 
contribution to the National Inventors Council or other Government agency and 
by that Council or agency to a defense agency shall constitute proof of communica- 
tion. 

(b) In any proceeding under this Act if the Council finds that the contributor 
communicated the contribution and as a result thereof it was used, or gave aid 
it may make an award, and recommend payment thereof in a lump sum or in 
periodic installments. 

(c) In determining the amount of any such award consideration shall be given 


(1) the novelty, originality, ingenuity and utility of the contribution; 

(2) the extent to which such development was made at the expense of the 
contributor, and the extent to which such development was made at the ex- 
pense of the United States; 

(3) the extent to which the contributor has benefited, will benefit, or 
reasonably can be expected to benefit through the commercial exploitation 
of such contribution at least if such benefit 1s aided by Government-financed 
development or use; 

(4) the extent to which the contributor has been [denied] deprived of the 
benefits of commercial exploitation of such contribution in consequence of 
any secrecy restrictions imposed or requested by the United States; and 

(5) the extent to which the contributor has been compensated for said 
contribution by the United States or for the use for which the award is 
considered. 

(d) If, in anv proceeding under this Act, it shall appear to the Council that 
more than one contributor is entitled to compensation with respect to the same 
contribution, it shall ascertain and determine the interests of each such contributor 
and shall recommend the division of the award, in such proportions as it shall 
oa equitable, among all persons whom it shall find to be entitled to share 
therein. 

(e) A contributor shall not be barred from eligibility for an award on the ground 
that he has given the Government a license under his invention either with or 
without receipt of cash consideration or by virtue of the fact that the Government 
claims an equitable license under his invention. 

(f) It shall not be necessary that the contributor own the inventive contribution 
or possess any property interest in it in order to be eligible for an award, but the 
Council may consider as [an] additional factors, the contributor’s equitable position 
and potential claims by others for the same contributions, or similar contributions, 
in determining the amount of an award, if any. 


PAYMENTS OF AWARDS 


Sec. 8. (a) Any award made pursuant to this Act may be paid in a single pay- 
ment or by such periodic payments as the Council may recommend and may be 
deferred as requested by the contributor. 

(b) Awards so made shall be paid from funds appropriated to the defense agency 
principally interested in the contribution for which such award is made, as deter- 
mined by the Council, and may be paid from any funds appropriated to such agency 
which are available for such payments or for the procurement of equipment or 
supplies incorporating such contribution or cea from the practice of such 
contribution. If such funds are not available to such agency for the payment of 
the award, the head of the agency shall so certify and shall include in his budget 
=" for the next fiscal year an appropriate item for the payment of such 
award. 
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(c) No award shall be paid under this Act to any contributor or with respect 
to any contribution in any amount exceeding $50,000 or to any member of the 
Council or an associate or relative of a member until such award has been transmitted 
to and approved by the Congress. The approval of the Congress to any such 
award shall be deemed to have been granted upon the expiration of the first full 
regular session or period of six months of continuous session of the Congress follow- 
ing the date on which such award is transmitted to it for approval, but only if 
prior to the expiration of such period there has not been passed by either House of 
Congress a [concurrent] resolution disapproving such award or a concurrent reso- 
lution approving such award in a reduced amount or subject to different conditions. 
If within such period any such resolution is passed authorizing payment of such 
award in a reduced amount or subject to different conditions, payment of such 
award may be made in conformity with the terms of such resolution. 

(d) All payments of award ordered shall be conditional upon there having been at 
the time of payment no other compensation related to the contribution for which the 
award is made not known to the Board at the time of the award or at a subsequent 
confirmation of the award. It shall be the duty of any recipient to return any award 
payment unless and until this condition is satisfied. 


PROCEEDINGS UNDER OTHER STATUTES 


Sec. 9. (a) After an award under this Act, any order or compensation, whether 
under the Act or otherwise, but having a relationship to the contribution for which 
that award is ordered, shall be paid only after conuiauenlen is given to said award, 
but if said award is disclosed to the person who would give such consideration, nothing 
contained in this Act shall— 

(1) prevent any defense agency from making any payment to any con- 
tributor pursuant to any other provision of law; or 

(2) bar any contributor from prosecuting any suit under any other pro- 
vision of law; or 

(3) prohibit any department or agency of the United States from making 
any payment to a contributor pursuant to any administrative order of such 
department or agency. 

(b) An officer or employee of the Government shall not be eligible for con- 
sideration for an award pursuant to this Act unless he has received the maximum 
monetary award that may be granted for an invention under the Government 
Employees’ Incentive Awards Act (68 Stat. 1112). 

(c) No use resulting from a contributor’s communication shall be a bar to a patent 
application until one year after the contributor has knowledge of the use, but if the 
application would be barred except for this provision, the Commissioner of Patents 
may shorten the term of the patent. 

Sec. 10. Section 10 (r) of the Army Air Corps Act approved June 2, 1926, as 
amended by Act approved March 3, 1927 (10 U. S. C. 310 (r)), is hereby repealed. 

Sec. 11. The provisions of this Act shall be prospective only and shall affect 
[inventive] contributions used [communicated] after the effective date of this 
Act. 


Passed the House of Representatives July 30, 1955. 
Attest: 


Raupu R. Roperts. Clerk. 


EXPLANATION OF REVISIONS IN ACCOMPANYING Copy or H. R. 2383 


(Paragraph numbers refer to the page number and line number of the bill, where 
the revision discussed appears) 


i-3. For the main reason, see 1-9. The change of title is not essential but, 
if the other change is made, the change of title will help overcome objections in 
the patent fraternity. 

1—5. Suggestions which are not inventions may be just as important to be 
encouraged as are inventions. 

1-9. The deletion of the word “‘inventive’’ here and elsewhere has two purposes, 
The most important purpose is so that the act will serve to encourage more 
defense suggestions. Noninventive suggestions can sometimes be extremely 
valuable. Industry has sometimes paid handsomely for such suggestions. Strik- 
ing the word ‘‘inventive” will even encourage inventive suggestions, because it 
will remove one cause of doubt by the suggester that his idea would be rewarded, 

The other advantage of deleting the word “inventive” is related to the complaint 
of the patent fraternity that National Inventors’ Council would have to be con- 
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sidering the same questions considered by the Patent Office and that this would 
hurt the patent system. Striking the word “inventive” goes a long ways towards 
overcoming this objection. If there is merit in the objection (which I doubt) it 
goes far toward overcoming the fault. 

The degree of ingenuity should be considered by the Council as one of the fac- 
tors affecting the amount of the award. See 6-3. 

2-3. There is no need for defining the term “inventive contribution” whether 
or no the suggestion 1—9 is adopted. 

2-8. It seems to me to be ridiculous to limit the field in which contributions 
are sought to the fields contemplated by the patent law. The words “or unpatent- 
able’”’ tend to indicate a desire to get away from the patent laws, but this would 
be unsuccessful without some such insertion as proposed, when the whole clause 
is headed by “such a process,”’ which refers back to “the fields contemplated by 
the patent law.” 

2-10. It frequently happens (and will inevitably happen in defense contri- 
butions) that a contribution which is not itself used is nevertheless very beneficial 
in leading to something better. Although that fact may be hard to prove, there 
should be a possibility of award when it is proved. 

2-11. This insertion avoids the possibility that the whole act would be futile 
because without a war nothing would be used in our national defense. 

2-15. Unless there is some possibility of awarding other than a natural person, 
many strange things will occur. For example, an employee or official of a cor- 
poration might communicate information which really should have been com- 
municated by the corporation. Under section 8 (f), the corporation would not 
even have a potential claim to be considered. It is also desirable to expand the 
definition of ‘“‘contributor’ beyond ‘‘natural person” so as to encourage corpora- 
tions to communicate developments within a corporation, even when they are 
not engaged in a matter of business with the Government in which they would 
now naturally make such communication. 

2-16. See 1-9. In spite of the phrase ‘‘or unpatentable,”’ this limitation to 
“inventive” in section 3 (b) almost completely kills the advantage of the act 
stated in the hearings before the House committee concerning being able to 
reward a patentee, even when it was found that his patent is invalid. 

3-4, There is no sound reason why a disclosure should go unrewarded, unless 
made in writing. There can be other ways of establishing it beyond question, 
such as memoranda in the Government’s files referring to an oral disclosure. 

3-13. See 2-10. 

4-18. Suppose that after a disclosure is made to the Government a company 
with which the contributor is connected follows up and obtains a Government 
contract for supplying the subject of the contribution. This fact, together with 
surrounding circumstances concerning compensation by the company to the 
suggester, should be considered by the Council. 

4-19. The words “in connection with” are a little too narrow. Compensa- 
tions having any relationship to the contribution, whether really “in connection 
with the contribution” or not, should be considered. 

5-9. Strangely, there seems to be no provision at this point for recommenda- 
tion by the Council of the amount of the award. 

5-16. If the purpose of putting the burden on the contributor is merely for 
such purposes as preventing fraud or giving the Government the benefit of the 
doubt in uncertain instances, it should apply not only to the fact of ‘‘communi- 
cation” but also to the fact of whether the use or aid resulted from the commu- 
nication. Hence the first insertion. With or without this first insertion, some 
agencies are likely to go beyond such assumed purposes and say they will not 
admit any facts or disclose any evidence in their files or the like, because the 
statute has placed a burden on the contributor. The gecond insertion guards 
against that probability. 

5-17. There is no reason for any inference in the statute that submission through 
the United States Patent Office or any other agency which makes the idea avail- 
able to a defense agency is not to be treated as “communication” by the con- 
tributor. If there is any reason for being less broad than this insertion, there 
should at least be an insertion reading “or the United States Patent Office,” in 
which case the insertion in the next line would be correspondingly narrowed. 

5-22. See 2-10. 

6-3. Surely the degree of ingenuity should be one of the factors considered in 
determining how much award is deserved. The word “inventiveness” or “inven- 
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tion’’ is avoided, partly to more clearly avoid determining that factor which is so 
pertinent to patents. However, if changes such as 1-9 are made, so that the 
granting of an award is not dependent on the presence of invention, there would 
be no harm here, even if “invention” were inserted. There is an unfortunate 
possibility that someone not reading the entire act will think that “novelty” ete. 
must be present for an award. This section would be made more clear if it read 
“the utility and any novelty, originality or ingenuity of the contribution”. (If 
this language gets inserted, I will know someone read this communication.) 

6-12. Without this insertion, there is an inference that if a contributor makes 
enough money commercially, he should not get any reward no matter how valuable 
his contribution was to the Government. Except to “social planners,’’ this is a 
very annoying thought. The insertion is a compromise, in that it does not quite 
really foreclose the obnoxious idea. 

6-14. The word “‘denied”’ is believed to be too strong to be fair. Some secrecy 
restrictions may fall short of denying commercial benefits and yet they may result 
in the deprivation thereof. Especially this is true of mere requested secrecy, on 
account of which the insertion is made at 6—16. 

6-18. If the contributor receives a royalty from the corporation, or even some 
abnormally high salary because of sales to the Government, including the subject 
matter of the contribution, this is a factor which should be determined in setting 
the amount of the award, if any, by the United States. 

7-9. Without some such insertion, there would be instances of contributors 
claiming awards of ideas they had stolen from someone else, or ideas they had 
divulged in abuse of the confidence of their employers. The revision at 2-15 
encourages the employer himself to come in with the contribution, 

7-15. Although this suggestion is not necessary to make the legislation good 
legislation, it would tend to avoid unjust situations under the income-tax law, in 
which the Government award might happen to come in a year when the contribu- 
tor has an exceptionally high income, so that he would not be able to keep much 
of the award. The chances are that it will not come for several years after the 
time when he made his contribution, and so it is not coming in the year in which 
he earned it anyway. 

7-20. The present language as to funds which may be used for payments under 
this legislation is needlessly narrow. 

8-5. It is possible that members of the Council, their relatives and associates, 
should be completely barred from receiving awards. I doubt, however, that 
they are officers or employees of the Federal Government so as to be barred under 
section 3 (b). I think this insertion is a sufficient safeguard. 

8-8. Recent practice to the contrary, it is possible that a session of Congress 
would not last 6 full months. 

8-12 and 8-13. A resolution by one House disapproving an award should 
stop it. 

8-18% and 8-20. These two insertions are necessary for sound fiscal policy. 
In short, there should be better safeguarding against the same idea receiving two 
compensations, each based ‘on the assumption that itis the only one. This would 
be accomplished by the proposed insertions. The clippings are from the transcript 
of hearings of the House committee, page 92, at which the purpose of each insertion 
is stated a little more fully. 

9-9%. This is another insertion which is not necessary to make the legislation 
good legislation, but it would help avoid instances of injustice. Due to Govern- 
ment secrecy, the inventor usually does not know when his idea has been put 
to use. If he is a prolific conceiver of good ideas, we want to encourage him to 
submit them all to the Government. The filing of numerous patent applications 
is a terrific expense. He should be given a chance to file applications selectively 
on those ideas which turn-out to be useful, providing he acts promptly upon 
learning of their use. 

9-14. There seems to be something unfair about not compensating those who 
have made good suggestions in the past, now that we reach a conclusion that 
suggesters should be compensated. The change here proposed is a compromise. 
It will provide no award for matters which are entirely in the past, but will 
permit awards for current use of ideas submitted in the past. 
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(The following letter was subsequently received and ordered printed 
by the chairman:) 


Law Orrices, Mgap, Browne, ScuuyLter & BEVERIDGE, 
‘ Washington, D. C., June 7, 1966. 
Re S. 2157 and H. R. 2383, 


CHAIRMAN, SUBCOMMITTEE ON PATENTS, TRADEMARKS, AND COPYRIGHTS, 
Committee on the Judiciary 


United States Senate, Washington, D. C. 


Sir: In your deliberations on the above-identified bills relating to the establish- 
ment of an Invention Contribution Award Board in the Department of Defense, 
it is requested that you consider the following resolution adopted by the house 
of delegates of the American Bar Association meeting at Atlanta in March 1954: 

‘Resolved, That the American Bar Association disapproves 8. 27 and H. R. 
392 of the 83d Congress.” 

A comparison of the two bills identified in that resolution with those presently 
before your committee will show their similarity. 

Respectfully, 
Wiiuram E. Scuvuyter, Jr., 
Committee on Legislation, Patent, Trademark and 
Copyright Section, American Bar Association. 





